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SPOTLIGHT ON THE COACHING Box: THE 
ROLE OF THE ATHLETIC COACH WITHIN 
THE ACADEMIC INSTITUTION 


STEVEN G. POSKANZER* 


INTRODUCTION 


The heightened visibility and mushrooming financial scale of inter- 
collegiate athletics have created a new set of heroes whose exploits do 
not occur within the boundaries of the playing field. Athletic coaches— 
particularly football and basketball coaches at the National Collegiate 
Athletic Association (NCAA) Division I level—have become public 
figures whose private actions often constitute newsworthy events.’ In 
extreme cases the coach may be considerably more prominent than the 
university president, and an indication that the coach is seeking em- 
ployment elsewhere may precipitate a statewide crisis.2 The most suc- 
cessful coaches receive massive salaries, collect substantial outside 
endorsement fees,? and exercise enormous autonomy in running their 
teams and athletic programs. 

Is this state of affairs appropriate? Is it avoidable? As intense debate 
continues within the academic community over the function and scale 
of athletic programs at educational institutions,* the debaters—whether 





* Associate General Counsel, University of Pennsylvania. A.B., Princeton Univer- 
sity, 1980. J.D., Harvard University, 1983. 

1. Sage, An Occupational Analysis of the College Coach, in SporT AND SOCIAL ORDER: 
CONTRIBUTIONS TO THE SOCIOLOGY OF SpoRT, 442-43 (Ball and Loy, eds. 1975). 

2. One egregious example of this situation is the controversy that erupted when 
Bobby Knight, the basketball coach at Indiana University, recently entertained an offer 
of employment from the University of New Mexico. Knight’s actions, and the resultant 
public furor, became a featured story on the network news and even drew the attention 
of Indiana legislators. Moran, Twists and Turns of the Knight Story, N.Y. Times, May 
14, 1988, at 53, col.1, and Knight Decides to Stay with Indiana, N.Y. Times, May 17, 
1988, at B7, col.3 (‘‘Supporters in the two states produced alternating pep rallies and 
full-page newspaper advertisements in an effort to employ the coach.’’); Berkow, The 
High Priest of Hoop Hysteria, N.Y. Times, May 14, 1988, at 53, col.1 (‘‘[H]e retains a 
legion of supporters in Indiana, including the governor, other state politicians, and those 
1,000 or so individuals carrying pro-Knight picket signs . . . outside . . . the basketball 
arena.’’); and Oberlander, Controversial Coach to Stay at Indiana; Rumored Rift Eased, 
Chron. of Higher Educ., May 25, 1988, at A35, col.2. 

3. See, infra notes 5-13 and accompanying text. 

4. See, e.g., Weistart, College Sports Reform: Where Are the Faculty?, ACADEME, 
July-Aug. 1987, at 12; Lederman, Many Faculty Members Seek Greater Role in Athletic 
Decision-Making on Campuses, Chron. of Higher Educ., Feb. 4, 1987, at 30, col.2; 
Orleans, College Presidents: How Do They Stand?, N.Y. Times, June 14, 1987, at S7, 
col.2; Nightingale, What’s the Future of the NCAA?, The Sporting News, June 3, 1985, 
at 15-16, 20; Wendel, The New Endangered Species, Sports, inc., Aug. 1, 1988, at 14- 
16. 
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members of the NCAA Presidents’ Commission, journalists, fans, ath- 
letes or scholars—need to focus on the role of the coach. Colleges and 
universities must look honestly and critically at how they evaluate and 
compensate coaches and should reexamine the often tempestuous re- 
lationships that coaches ave with administrators and the professoriate. 


I. RECENT DEVELOPMENTS RESULTING IN INCREASED SCRUTINY OF THE 
COACHING PROFESSION 


A. Salary and Compensation 


Several factors explain why the role and influence of the cotlege 
coach have begun to draw attention from commentators and reformers. 
The single most important element in this calculus is the enormous 
size of some coaches’ incomes. The most successful coaches make vast 
sums of money—far more than the salary, royalties and speaking fees 
commanded by equally distinguished academics. According to the New 
York Times, ‘‘[i]t has been estimated that Joe B. Hall [the former men’s 
basketball coach at the University of Kentucky] earned $600,000 a year 
and that [Eddie] Sutton, who replaced him, made $400,000 a year at 
[the University of] Arkansas.’’> North Carolina State’s Jim Valvano 
reportedly earns in the range of $500,000 to $700,000. North Carolina’s 
Dean Smith, Notre Dame’s Digger Phelps, Bobby Knight of Indiana and 
Georgetown’s John Thompson each supposedly earn at least $300,000 
annually.’ 

While salary accounts for a substantial portion of this income, more 
than half may come from television and radio shows, athletic shoe and 
apparel contracts, and other more unusual perquisites.* For example, 
during Ray Perkins’ tenure as head football coach at the University of 
Alabama, he enjoyed a six-figure shoe-endorsement arrangement and 
hosted a local television show whose sponsors paid him two-to-three 
times his annual coaching salary.° To ensure that Pat Dye remained as 
Auburn’s football coach, alumni bought him and his family a $412,000 
home. If Dye stays at Auburn for fourteen years, the property will be 
deeded to him.*® University of Nevada at Las Vegas coach Jerry Tar- 





5. Goldaper, Coaching Salaries Zooming, N.Y. Times, June 21, 1985, at A22, col.1. 

6. Sperber, The College Coach as Entrepreneur, ACADEME, July-Aug. 1987, at 30. 

7. Goldaper, supra note 5, at A22. 

8. Graves, Coaches in the Courtroom: Recovery in Actions for Breach of Employment 
Contracts, 12 J.C.U.L. 545, 551 (1985-86). 

9. And There’s More Where That Came From, Coach, Sport, Dec. 1983, at 62. 
University of Louisville football coach Howard Schnellenberger earns an $80,000 base 
fee for his television and radio shows and also receives one-third of the school’s net 
earnings in excess of $160,000 from such programs. Sperber, supra note 6, at 32. 

10. And There’s More Where That Came From, Coach, supra note 9, at 62. Similarly, 
when John Thompson considered leaving Georgetown for a post at the University of 
Oklahoma, ‘‘a group of Georgetown alumni [bought] a $350,000 house in the Disirict [of 
Columbia] and donate{d] it to the university with the proviso that Thompson ... be 
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kanian pockets ten percent of his school’s profits from appearances in 
the NCAA basketball tournament and receives 234 season tickets, valued 
at over $38,000, to dispose of as he pleases.‘* Michigan’s Bo Schem- 
bechler received a Domino’s Pizza franchise from a loyal backer, while 
Iowa football coach Hayden Fry collects royalties from a novelty busi- 
ness which plasters his mustachioed countenance ‘‘on everything from 
T-shirts to hats to seat cushions.’’*? Of the $300,000 Villanova basketball 
coach Rollie Massimino reportedly earns each year, his formal salary 
accounts for only about one-third. An additional $40,000 ‘‘is thought 
to come from his basketball camp ... another $40,000 from his tele- 
vision and radio show, and more than $100,000 from an equipment 
promotional contract.’’** Massimino and his coaching colleagues can 
also earn extra cash by giving speeches or attending clinics. Under- 
standably, coaching is becoming an increasingly attractive—and scru- 
tinized—profession. 


B. Disputes Between Coaches and Administrators 


A series of highly publicized contract disputes between coaches and 
university employers also has fueled the burgeoning debate over the 
coach’s role. Coaching positions are increasingly being viewed as val- 
uable commodities which one should not relinquish without a struggle. 
In 1979, Georgia Tech decided to replace head football coach Pepper 
Rodgers. Rodgers did not go quietly. He sued the Georgia Tech Athletic 
Association, alleging a breach of his employment contract and claiming 
that the Association unlawfully stripped him of his right to remain as 
head coach.** 

The Court of Appeals of Georgia rejected the argument that Rodgers 
had a protected property right in his coaching position and title, and 
held instead that an ‘‘employee’s only recourse for wrongful removal 
is the recovery of damages; he has no right to recover the position.’’* 
Rodgers fared better, however, on his claim for breach of contract. His 
contract ‘‘provided that ... [he] would be entitled ‘to various ... 
perquisites’ as he became eligible therefor,’’** and Rodgers compiled a 
list of twenty-nine such perquisites which he said attached to his job 





allowed to live in it for as long as he remains at Georgetown. He pays rent, although no 
one will reveal how much.”’ Gilbert, The Gospel According to John, Sports ILLUSTRATED, 
Dec. 1, 1980, at 89, 102. Clemson provides football coach Danny Ford with a free house 
and makes mortgage payments for him on a farm which he can acquire by staying at the 
school until 1995. Sperber, supra note 6, at 32. 

11. Sperber, supra note 6, at 30. 

12. And There’s More Where That Came From, Coach, supra note 9, at 62. 

13. Goldaper, supra note 5, at A22, col.3. 

14. See Rodgers v. Georgia Tech Athletic Assoc., 166 Ga. App. 156, 303 S.E.2d 467 
(Ga. Ct. App. 1983). 

15. Id. at 158, 303 S.E.2d at 470. 

16. Id. at 156, 303 S.E.2d at 469. 
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but for which he had not already been compensated.’” The Association 
had directly provided some of these items to Rodgers, including general 
expense money, season tickets to Atlanta Falcon football games, country 
club initiation fees and dues. Third parties, however, provided him 
with other listed items as a direct result of his coaching position, such 
as profits from television and radio shows, and use of a new Cadillac. 
Rodgers sought damages from the Association for the loss of these 
collateral business opportunities and benefits, arguing that they com- 
prised a key part of the consideration for his contract.’* This contention 
reflects the view that a major-college coaching position has inherent 
money-making potential and public-relations value. 

Not only did the court find that a question of fact existed as to 
whether Rodgers should be compensated for the bulk of the perquisites 
the Association provided,’® but it also found that 


where the knowledge of [a] subcontract [or collateral enterprise] 
is within the contemplation of the parties when the original 
contract is made, and is known to have been made with reference 
thereto, anticipated profits shown to be certain, fixed in amount, 
and the direct fruit of the contract, are recoverable.”° 


Under this reasoning Rodgers could recoup the cost of items, such as 
profits from summer footpall camps and royalties from television con- 
tracts, similar to those commonly provided to other head coaches. 

Rodgers and Georgia Tech confidentially settled their dispute out-of- 
court, but not before they had crassly debated in a public forum the 
monetary value of a football coaching position. These legal maneuvers 
resulted in apparent judicial acceptance of the principle that a head 
coaching slot may include an enforceable package of lucrative outside 
business deals. 

The argument, rejected in Rodgers, that a university cannot unilat- 
erally strip a coach of his position, gained further credence—if not 
legal recognition—when Dartmouth College attempted to fire football 
coach Joe Yukica. Dartmouth was willing to pay Yukica’s salary during 





17. The Association chose to pay Rodgers’ base salary, health insurance and pension 
plan benefits during the remaining term of his contract. Id. at 156-57, 303 S.E.2d at 469. 

18. Id. at 161, 303 S.E.2d at 472. 

19. Of the emoluments the Association furnished, the court excluded from further 
examination only those which directly supported Rodgers’ football-related duties—such 
as the cost of trips to coaching clinics. Id. at 160, 303 S.E.2d at 472. 

20. Id. at 162, 303 S.E.2d at 473, (citing Carolina Portland Cement Co. v. Columbia 
Improvement Co., 60 S.E. 279 (Ga. App. 1908)). The ability of a discharged coach to 
recover extra-salary incume attributable to his coaching post was also discussed in Lindsey 
v. University of Ariz., 754 P.2d 1152 (Ariz. Ct. App. 1987). In that case, fired basketball 
coach Ben Lindsey was allowed to recoup monies that he would have earned from a 
shoe contract and a basketball camp. Id. at 1159. For further analysis of Lindsey’s claim, 
see infra, notes 88-89 and accompanying text. 
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the remainder of his contract, but Yukica believed that he had a right 
to the coaching post itself. He filed for an injunction ‘‘to allow him to 
coach football one last year, as specified in his contract.’’? Yukica felt 
that his dismissal 


was not consistent with what an institution like this should be. I 
had a degree of success in my first years, I ... represented the 
institution well, and I had a year left on my contract. If someone 
can be so arbitrarily dismissed without regard for background, 
contributions to the institution, contracts, or whatever, then some- 
thing is wrong.” 


Dartmouth first sought dismissal of Yukica’s suit,?* but eventually 
decided that agreeing to let him coach for one last season better served 
the school’s dignity and reputation, thereby putting an end to this 
unseemly incident. Officials of the College believed that ‘‘Dartmouth 
was already involved in enough other controversies, including well- 
publicized arguments over [South African investments].’’** The Col- 
lege’s Athletic Director explained the rationale behind this choice: 


If we had not got the press coverage we did, we probably would 
have stuck to our guns, because we believed we had the right to 
do what we did and we still believe we had the law on our side. 
We needed to get the football coach issue off the front pages. I 


think Mr. Yukica and his attorneys knew that that pressure, going 
to the press, was a very effective tool for them. It was. It embar- 
rassed us.?5 


This sort of embarrassment has become common for universities that 
seek to make a coaching change.” Even if the coach does leave, officials 





21. Farrell, Dartmouth Hopes to End ‘Embarrassment’ over Coach Firing, Chron. of 
Higher Educ., Nov. 19, 1986, at 39, col.1. See also Yukica Sues, N.Y. Times, Dec. 3, 
1985, at B20, col.1. 

22. Farrell, supra note 21, at 39, col.2. 

23. Initially, the New Hampshire Superior Court enjoined Dartmouth from firing 
Yukica because the Athletic Council had not previously approved the firing. The College 
responded by obtaining the requisite approval and then seeking dismissal of the case. 
Id. at 41, col.1. 

24. Id. at 41, col.2. 

25. Id. 

26. For example, the 1987 firing of Ohio State football coach Earle Bruce precipitated 
a flurry of ugly charges, countercharges and a lawsuit, Bruce Let Go By Ohio State, N.Y. 
Times, Nov. 17, 1987, at D31, col.4; Bruce Files Suit Against Ohio State, N.Y. Times, 
Nov. 23, 1987, at B4, col.3; Bruce, Ohio State Settle, N.Y. Times, Nov. 28, 1987, at 43, 
col.1. Bill Dooley, the football coach and athletic director at Virginia Polytechnical 
Institute, sued for breach of contract when V.P.I. attempted to make him relinquish the 
director’s job. Farrell, supra note 21, at 41. See also University of Ariz. v. County of 
Pima and Lindsey, 150 Ariz. 184, 722 P.2d 352 (Ariz. Ct. App. 1986); Lindsey v. 
University of Ariz., 754 P.2d 1152; and Lindsey v. Dempsey, 153 Ariz. 230, 735 P.2d 
840 (Ariz. Ct. App. 1987) (discharged basketball coach claimed that University did not 
allow him to remain as coach for as long as promised and sued University, athletic 
director and school president). 
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now suspect that they soon will hear from the coach’s attorneys. The 
coach’s final piece of business at an institution seems to be the lawsuit 
and/or settlement negotiations over contract provisions. 


C. Legal and Academic Crises Involving Student-Athletes 


The repeated spectacle of troubled athletes involved in legal and/or 
academic crises further explains the current controversy about the 
impact and role of college coaching. Certainly the most notorious such 
incident was the 1986 cocaine-induced death of University of Maryland 
basketball star Len Bias. In the wake of Bias’ death, a string of damaging 
disclosures were made about the Maryland program. Five members of 
the squad were failing all of their courses taken during the basketball 
season. Nearly half of the team’s players allegedly used drugs repeat- 
edly. Basketball Coach Charles G. (Lefty) Driesell reportedly pressured 
a woman who accused a team member of sexual assault to drop her 
claims.?” 

The University eventually placed the responsibility for these events 
directly on Driesell. Maryland stripped him of his coaching duties, and 
the media lambasted him for overtly placing the on-court success of 
his team above the off-court conduct and education of his players.” 
Similarly, when former Villanova star Gary McLain revealed his addic- 
tion to cocaine during his team’s 1985-1986 championship season, fans 
and commentators immediately questioned whether Coach Massimino 


had known or should have known about McLain’s drug problem.” 





27. Berkow, Why Lefty Got Fired, N.Y. Times, Nov. 5, 1986, at D23, col.2; Drug Use 
at Maryland Reported, N.Y. Times, July 26, 1986, at V6, col.6; McCallum, The Cruelest 
Thing Ever, Sports ILLUSTRATED, June 30, 1986, at 20-27. For an analysis of the Bias 
tragedy and its aftermath at the University of Maryland, see Neff and Selcraig, One Shock 
Wave After Another, Sports ILLUSTRATED, Nov. 10, 1986, at 76-92. 

28. Berkow, supra note 27, and Goodwin, The Values at Maryland, N.Y. Times, 
Sept. 13, 1986, at 49, col.1. 

Driesell . . . told players who had been with Bias when he collapsed to clean 
up the dormitory room.... Two of those players ... were subsequently 
indicted for possession of cocaine and obstruction of justice .... Despite the 
efforts of prosecutors, Driesell was not indicted for his role, in part because the 
room had already been cleaned when [he] made his suggestion. 
Id. ‘‘After more than 25 years of college coaching, he still apparently has no clue about 
the proper role of sports in college life.’’ Id. at 49, col.2. Neff and Selcraig, supra note 
27, at 84, offer a slightly different version of this room-cleaning incident, but concur as 
to Driesell’s ultimate expendability: 
[t]he coach had become a liability to the university. Here was the school square 
in the public eye, attacking all its problems with task forces and policy changes, 
saying it was going to become a model of academic integrity and foresight for 
the nation—and there was Driesell, center of the storm, still claiming that 
nothing wrong had ever happened. He had to go. 
Id. at 88. 

29. McLain (as told to Marx), The Downfall of a Champion, Sports ILLUSTRATED, Mar. 
16, 1987, at 42, 64; Macnow, McLain Tells of His Drug Use at ’Nova, Philadelphia 
Inquirer, Mar. 11, 1987, at Ai, col.1, and ’Nova Officials: No Wrongdoing, Philadelphia 
Inquirer, Mar. 13, 1987, at C1, col.1. 
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Drug abuse is not the only aspect of an athlete’s personal behavior 
for which coaches are increasingly being held accountable. After the 
arrest of three University of Minnesota basketball players on charges of 
second degree sexual assault, Coach Jim Dutcher resigned, believing 
that ‘‘the basketball program would prosper better under new direc- 
tion.’’*° Dutcher was reportedly angered when University administrators 
decided to forfeit Minnesota’s next-scheduled game after the alleged 
assaults—a move which those officials justified as an attempt to ‘‘make 
sure that all the players fully appreciated their responsibilities as school 
representatives.’’*! The University later sought to discipline Dutcher 
and one of his former assistants for their role in instigating a campaign 
to raise legal defense funds for a player accused of rape.*? Like Driesell, 
Dutcher became the scapegoat for and symbol of a major college athletic 
program run amuck. Such are the perils of a high profile coaching 
post. 


D. NCAA Efforts to Control the Coaching Profession 


A final and cumulative basis for the heightened attention given 
coaches is the recent NCAA effort to bring the coaching profession 
under stricter control. At its 1987 convention, the NCAA enacted a 
series of measures which (1) required coaches to report all athletically- 
related income from sources outside the institution, including monies 


from sports camps, endorsements, and television and radio shows, to 
the school’s chief executive officer; (2) prohibited athletic department 
personnel from using the school’s name or logo in connection with 
commercial endorsements without prior administrative approval; (3) 
banned arrangements whereby coaches receive money from athletic 
shoe, apparel or equipment manufacturers in exchange for the use of 
such products by athletes unless the college or university’s chief ex- 
ecutive approves such deal; and (4) outlawed the receipt of compen- 
sation or gratuities by athletic staff for scheduling matches between 
teams or ensuring the participation of particular athletes in certain 
events.** 

These new controls have ended some flagrant coaching misconduct, 
such as scheduling kickbacks,** and the unauthorized use of players as 
athletic fashion models.** The NCAA Council and Presidents’ Commis- 





30. Minnesota Coach Quits After Arrests, N.Y. Times, Jan. 26, 1986, at 54, col.5. 

31. Thomas, Minnesota Officials Study Team’s Fate, N.Y. Times, Jan. 27, 1986, at 
C16, col.5. As further justification for the forfeit, University spokesmen also pointed to 
a “‘series of infractions involving team players before the arrests [for assault], ... 
[including] such things as ‘misappropriation of property.’ ’’ Id. 

32. Disciplinary Action, N.Y. Times, Feb. 19, 1986, at B14, col.1. 

33. Boosters Barred from Recruiting; Coaches’ Income to be Watched, Chron. of 
Higher Educ., Jan. 21, 1987, at 34, col.4. 

34. Douchant, Schedule Payoffs New Can of Worms, THE Sportinc News, Dec. 22, 
1986, at 36. 

35. U. V.’s Shoe Policy Could Be a Model, THE Sportinc News, Nov. 24, 1986, at 38. 
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sion will probably not stop at these rules. Many reformers believe that 
the size of coaching staffs, the length of playing and practice seasons, 
and other coaching-related topics require further NCAA legislation.* 
College and university coaching appears well on its way to becoming 
a regulated industry. 

Not surprisingly, many coaches have not accepted with equanimity 
these new restrictions and this public scrutiny. Former University of 
Kansas basketball coach Larry Brown took affront at NCAA efforts to 
control his income. Declared Brown: ‘‘Do universities oversee the 
money professors make from royalties and from being on corporate 
boards? ... I’ll accept them limiting what I earn if they’ll grant me 
tenure.’’?? While Brown may have made his comments out of anger or 
frustration, this off-hand remark reveals the inherent tension between 
and confusion over athletic and educational goals in a college or 
university setting. Brown, in effect, challenged the University to define 
expressly his standing within the academic complex. Every institution 
that conducts an athletic program must face and resolve this issue. 


II. THE COACH’S PROPER ROLE: CONVENTIONAL CHARACTERIZATIONS 


Different colleges and universities, of course, will offer divergent 
answers to the question of where the coach fits among the professors, 
students and administrators who populate the academy.* The outlook 


of schools that offer degrees in physical education or athletic admin- 
istration may differ from that of universities without such programs. 
NCAA Division I powerhouses may reach a conclusion inconsistent 
with that of colleges that do not aspire to national prominence. A 
university may even choose to treat the coaches of high visibility teams 
in a disparate fashion or to change over time the status of a particular 
coach and program. Regardless of the underlying philosophy, however, 





36. See, e.g., Weistart, supra note 4, at 16 (listing expenditures on facilities and 
promotion as possible subjects for future regulation). 

37. Lederman, Will Proposal to Oversee Coaches’ Pay Trip the Great Sneakers Sweep- 
stakes, Chron. of Higher Educ., Oct. 29, 1986, at 38, col.1. See also Shuger, My Semester 
in PE 402, Ann Arbor Observer, Sept. 1987, at 30 (quoting similar outbursts from former 
University of Michigan Athletic Director Don Canham). Yet most faculty have for some 
time been bound to observe institutional rules about consulting, retention of copyrights 
and patents, and other aspects of their employment. See infra note 176 and accompanying 
text. 

38. The staggering diversity of American colleges and universities—in size, religious 
or secular orientation, state affiliation and educational philosophy—makes universally- 
applicable conclusions about the coach’s role impossible to draw. Many college coaches 
are unpaid volunteers, such as student-athletes who act in a player-coach capacity. Other 
coaches may hold full-time jobs in the surrounding community. This Article does not 
address such hybrid cases. Rather the scope of this inquiry is limited to coaches who 
receive direct monetary compensation for their coaching activities and who are employed 
solely by colleges or universities as either full-time athletic coaches or part-time coaches 
and part-time teachers or administrators, though any part-time teaching and administrative 
posts need not be athletically-related. 
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the institution must clearly understand the role it expects the coach to 
play, must articulate that role to the coach, and must consistently 
pursue this ideal relationship through its hiring practices, compensation 
and other personnel policies, and, if necessary, its termination proce- 
dures. 

Although theoretically simple, the actual classification of the coach 
can be fraught with practical difficulty. Is the coach a special kind of 
educator, charged with imparting moral lessons about competitiveness, 
teamwork and fair play? A ‘‘hired gun’’ who owes primary loyalty not 
to the coach’s current employer but rather to the athletes the coach has 
recruited and to fellow coaches? A combination teacher/employee? Or 
something entirely different? Much of the exasperation and confusion 
colleges and universities feel over the coach’s status can be traced to 
the often contradictory ways in which coaches are viewed by others 
and by themselves. Modern coaching does not fit easily into the stan- 
dard categories of university employment—faculty, staff and adminis- 
tration. While these traditional models are partially accurate and, thus, 
occasionally useful, they more commonly serve as Procrustean beds 
which can distort the coach’s role and hinder efforts to treat him 
realistically and fairly. 


A. The Coach as Teacher 


Much of the literature concerned with college coaching—in particular, 
the articles and commentaries written by coaches for coaches—stresses 
the coach’s role as a teacher and exemplar. ‘‘At the very core, coaching 
is teaching. Playing fields are classrooms of great possibility, and every 
coach is a teacher. Teaching the skills and broad strategy of a game 
they enjoy, coaches foster learning and achievement in a competitive 
atmosphere.’’*® The lessons which coaches impart to athletes, however, 
are not strictly limited to conditioning tips and game tactics. An internal 
report on the role of athletics at the University of Minnesota, prepared 
in the wake of allegations that some of the school’s basketball players 
had committed sexual assaults,*° described coaches as educators who 
‘“‘teach values, give counsel in personal development, motivate and 
serve as role models. They interpret NCAA rules, assess personal 
development, [and] teach leadership skills.’’** 

Most coaches comfortably think of themselves as teachers. References 
to teacher-coaches and serious discussions about the academic qualifi- 
cations for the profession fill coaching journals.*? Many coaches teach 





39. Lindholm, Coaching as Teaching: Seeking Balance, 60 PH! DELTA KAPPAN 734 
(1979). 

40. See supra notes 30-32 and accompanying text. 

41. UNIVERSITY OF MINNESOTA REPORT OF THE TASK FORCE ON INTERCOLLEGIATE ATHLETICS, 
May 15, 1986, at 16. (Hereinafter UNIVERSITY OF MINNESOTA REPORT). 

42. See, e.g., Maetozo, The Future of Athletic Coaching, 47 THE Epuc. Dic. 38 (Sept. 
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regular courses on fundamentals of particular sports or coaching tech- 
niques as part of a degree program in physical education. Others hold 
academic appointments in nonathletic departments and devote much 
of their time and energy to the research and teaching loads they carry 
in such fields.** Even coaches with no formal teaching duties often 
regard themselves as having a tutorial function. 

The environment partially accounts for this coach-teacher identifica- 
tion. In a college or university setting, scholars set the tone of the 
institution, and coaches interact socially and professionally with aca- 
demics. The coach’s self-interest lends further support to such identi- 
fication. Since coaches and professors must work together to resolve 
questions about admissions, the eligibility of players and graduation 
requirements, coaches may enhance their bargaining position and cred- 
ibility if the professoriate views them as intelligent men and women 
with an appreciation for, and interest in, the institution’s educational 
mission. 

The idea of the coach as teacher also, to some degree, results from 
legal and administrative fiat—as, for example, when courts uphold the 
classification of coaches as teachers, rather than administrative person- 
nel, for purposes of union organization.** However, the primary bases 
for equating coaches with teachers are the close relationships that arise 
between coaches and athletes and the fact that many coaches have an 
important effect on their players’ lives. 


1. Dynamics of the Coach-Player Relationship 


Sports sociologist George H. Sage argues that because young men 
and women ‘“‘tend to internalize personal-social characteristics of adults 
whom they admire and respect ... coaches have the potential for 
powerfully influencing attitudes and values of their athletes... .’’* 





1981). Maetozo argues that coaches must have ‘‘insight into preventive, rehabilitative, 
and medical techniques relative to [their] sport,’’ as well as ‘‘the sociopsychological 
dynamics attendant on sport participation.’’ Id. at 38-39. He envisions a situation in the 
near future where ‘‘[c]ontinuing education will be required for coaci: recertification. 
Permanent coaching certification may be delayed until a teacher-coach has demonstrated 
professional competence. Renewal will be based on documented, continued professional 
growth demonstrated in writing, speaking, conferences, clinics, workshops, and courses.’’ 
Id. at 38. 

43. This Article is not intended to question the academic rigor or merit of physical 
education programs or the scholarly credentials of coaches who teach classes in that or 
any other discipline. 

44. N.L.R.B. v. Mercy College, 536 F.2d 544, 548-49 (2d Cir. 1976). 

45. Sage, supra note 1, at 418-19. See also MICHENER, SPORTS IN AMERICA 255 (1976); 
Dixon, Achieving Educational C;;rortunity Through Freshman Ineligibility and Coaching 
Selection: Key Elements in the NCAA Battle for Academic Integrity of Intercollegiate 
Athletics, 14 J.C.U.L. 383, 396 (1987) (‘‘Coaches enjoy a position of tremendous influence 
over the student-athlete’s time and priorities.’’). 
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The best coaches inspire their players to greater effort“ while trans- 
mitting lessons about sacrifice and teamwork that, according to Amer- 
ican sports mythology, will prove inestimably valuable in later life. 
The idealized teacher-coach is also ‘‘expected to fulfill many of the 
functions of the . . . father: to be strong, virile, and tough,’’*” and to 
develop a ‘‘genuine concern for the players’ well-being [that is] not 
confined to the gym or playing field.’’** One author states that athletes 


need adult guidance and small touches of concern and attention 
that make a ‘eam seem like a family. Without this kind of atmos- 
phere—which cannot arise without the coach’s active involve- 
ment— youngsters may become cynical or apathetic . . . . [Cloaches 
sometimes can avert these kinds of problems by providing ingre- 
dients such as love or a sense of belonging that may be missing 
from their players’ lives.*® 


Most coaches appear to take this guardianship role seriously. As one 
head football coach declared: 


[a] coach has an enthusiasm for kids, a communion with them. 
He worries about them, feeds them, sees to their housing, their 
health. If a kid has a problem, he doesn’t go to his professor, or 
even to his old man, he goes to his coach, because he knows the 
coach will look after him. When a coach calls an athlete ‘“‘son,”’ 
he means it.*° 


In their capacity as pseudo-parents, coaches have promulgated and 
enforced rules about ‘‘hair, bedtime, living arrangements, associates, 
what women to date, [and] the taking of medicines .. . [that] would 
not be tolerated in any other kind of activity.’’** Such restrictions 
ordinarily are explained as serving the best interest of the student- 
athlete.*? Yet other teachers at colleges and universities profoundly and 
beneficially affect their students without taking such a ‘‘hands on’”’ 
interest in, or seeking such a level of control over, their lives. 





46. See O’Connor v. Peru State College, 605 F. Supp. 753, 766 (D. Neb. 1985) (‘‘In 
coaching, more than in any other teacher-student relationship, the coach must be able 
to inspire her players.’’), aff'd, 781 F.2d 632 (8th Cir. 1986). 

47. Massengale, Coaching as an Occupational Subculture, 56 Pui DELTA KAPPAN 141 
(1974). 

48. WARREN, COACHING AND MOTIVATION 64 (1983). 

49. Id. at 65. See also Cratry, PsyCHOLOGY IN CONTEMPORARY SPORT 137 (1983). 

50. Underwood, Concessions—and Lies, Sports ILLUSTRATED, Sept. 8, 1969, at 29, 40. 

51. MICHENER, supra note 45, at 256. For an indictment of coaches’ efforts to exercise 
contro] over their players’ lives, see RALBOVSKY, LORDS OF THE LOCKER Room (1974). 

52. According to a former University of Maryland football coach, some athletes 
‘‘griped about all the restrictions [such as curfew and study hours], but the point is, if 
anybody was interested in their academic welfare it was me.’’ Underwood, Shave Off 
That Thing!, Sports ILLUSTRATED, Sept. 1, 1969, at 20, 25. 
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Although ‘‘[t]he development of a student’s physical body, team 
work, and sportsmanship [is a] ... part of the college and university 
educational process,’’** and despite the fact that coaches can be signif- 
icant role models and instructors, a number of crucial features still 
distinguish coaches from the rest of the faculty. These distinctions cast 
doubt on the appropriateness of treating coaches like teachers. Coaches 
may convey some of the most important lessons in the academy, but 
overlooking these differences is unrealistic and unfair to both professors 
and coaches. 


2. Distinctions Between Coaches and Academics 


John D. Massengale persuasively argues that ‘‘the unique position 
occupied by coaches in the academic bureaucracy has isolated them 
from their peers and created for them a game with decidedly nonaca- 
demic rules.’’* The coaching subculture, says Massengale, is ‘‘char- 
acterized by a particular set of behaviors, values, language, and lifestyle’’ 
not shared by the other members of the faculty.* ‘‘Coaches as a group 
are aggressive and highly organized, seldom paying attention to what 
others say. They display unusually high psychological endurance, per- 
sistence, and inflexibility. [They] appear to dislike change and tend to 
be very conservative politically, socially, and attitudinally.’’>* 

Massengale posits that some of these distinctive traits stem from the 
coach’s academic background and social class. Many coaches are 


formally educated in the field of physical education. Physical 
education majors [often] have little in common with other students 
in the field of education. They have a more traditional philosophy 
of education and [are usually of] a slightly lower social class... . 
They [are inclined] to be more dogmatic and appear to have 
different social values from other prospective teachers.°*’ 


Career advancement patterns for coaches also differ markedly from 
typical academic paths. Whereas most college and university professors 
have taught only at the post-secondary level, college coaches generally 
move ‘‘from one level to another in the educational hierarchy. The 
majority of college head coaches began their careers in [high] schools 
.. . entered the college ranks as assistant coaches and finally achieved 





53. Greenhill v. Carpenter, 718 S.W.2d 268, 271 (Tenn. Ct. App. 1986). See also 
Kondos v. West Va. Bd. of Regents, 318 F. Supp. 394, 396 (S.D. W. Va. 1970), aff'd, 
441 F.2d 1172; Sage, supra note 1, at 444; ROCKNE, COACHING 148 (1970) (‘‘athletics is 
an integral part of the curriculum at any school’’). 

54. Massengale, supra note 47, at 140. 

55. Id. 

56. Id. at 141. 

57. Id. (citing Kenyon, Certain Psychosocial and Cultural Characteristics Unique to 
Prospective Teachers of Physical Education, 36 RESEARCH QUARTERLY 105-12 (Mar. 1965). 
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a head coaching position.’’** Colleges and universities, moreover, do 
not fill coaching slots in the same way as they fill scholastic vacancies. 
The ordinary academic search involves job announcements in education 
journals and affirmative efforts to solicit the widest possible applicant 
pool. In contrast, searches for new coaches rely to a much greater 
extent on old boy networks. ‘‘[A]n open, competitive hiring situation 
is rare. The more prestigious coaching jobs may be gained with the 
support of other members of the occupational subculture . . . [who act 
as] a referral system to vested interest groups such as ... athletic 
booster clubs, or . . . [who] offer unsolicited firsthand personal recom- 
mendations.’’®® 

Given that coaches frequently obtain employment through their con- 
nections, not surprisingly one of the salient attributes of the coaching 
subculture is a lack of loyalty to the institutional employer. Under the 
tenure system, most academicians spend the bulk of their teaching 
career in one location. They closely identify with their school and this 
identification helps the institution attract superior students and secure 
increased financial support. Most coaches, however, ‘‘feel very little 
loyalty or commitment to their school . . . . [T]hey view their positions 
as temporary. If they are successful, they will attempt to move upward 
to a better position; if they are unsuccessful, they will expect to be 
fired.’’® 

Massengale also notes that coaches and faculty typically make deci- 
sions differently. Coaches are ‘‘decision-making executive[s]’’ whose 
choices are ‘‘practical, rational, and expedient; often they are made in 
the shortest possible time.’’*? Accustomed to making snap judgments 
in the heat of a game about strategy and substitutions of players, coaches 
find it easy to “‘criticize the time-consuming decision-making process 
of the faculty and the administration. Most coaches’ criticisms . . . cite 
delay tactics and [the scholars’] dependence on theory rather than down- 
to-earth reality .... [They] view indecision as weakness.’’* The heav- 





58. Sage, supra note 1, at 429. 

59. Massengale, supra note 47, at 141. But see Loy & Sage, Athletic Personnel in the 
Academic Marketplace: A Study of the Interorganizational Mobility Patterns of College 
Coaches, in Sport, CULTURE AND SociETY 336, 345-46 (Loy, Kenyon & McPherson 2d ed. 
1981) (‘‘Findings ... suggest that the interorganizational mobility patterns of athletic 
personnel in institutions of higher education are similar to those of academic personnel 
in various disciplines.’’). 

60. See infra notes 130, 132-37 and accompanying text. 

61. Massengale, supra note 47, at 141. 

62. Id. at 142. 

63. Id. The commercialization of college sports may force athletic administrators (and 
presumably coaches) to make ‘‘very astute, very pragmatic decisions’’ about the produc- 
tion of a ‘‘successful—that is, profitable—entertainment product.’’ Weistart, supra note 
4, at 13. Weistart notes in contrast that ‘‘[fljaculties are not terribly ‘bottom-line’ ori- 
ented .... Indeed, the best of faculty values—deliberateness, a liberal concern for the 
treatment of individuals, and an openness that encourages the accommodation of differ- 
ences—are antithetical to the common ingredients of profitable business ventures.” Id. 
at 14. 
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ily procedural, consensus-seeking world of academe, then, constantly 
frustrates action-oriented coaches, reinforcing the boundaries of the 
coaching subculture. 

Those boundaries are further buttressed by the placement of the 
athletic department within the college’s organizational structure and 
the chains of command to and within the department. Athletic programs 
have great visibility and can produce enormous revenues. They can 
dramatically increase public awareness of, and respect for, a univer- 
sity.** Often, administrators have established ‘‘insufficient or no guide- 
lines to enable [the athletic department] to operate effectively within 
the institution.’’®* A lack of ‘‘faculty interest, inter-departmental jeal- 
ousy [or] inadequate athletic backgrounds’’®* has resulted in largely 
autonomous athletic departments that fund their own activities, that 
may not share their profits with the rest of the school, and that do not 
account to or depend on the central administration as much as do the 
academic departments. Spared from battling for pieces of the institu- 
tional budgetary pie, athletic directors and coaches have often disre- 
garded the views of other members of the university community and, 
on occasion, scorned the dictates of the administration.*”” Even when 
the athletic program lacks financial independence, its multi-faceted role 
as a symbol of the university, as a source of entertainment, as a means 
of generating monetary support for the school, and as a vehicle for 
education outside of the classroom® necessitates that the university 
accord unique status to both the department of athletics itself and its 
key personnel. 

While coaches customarily enjoy more latitude than other faculty, 
they are also exposed to intense pressures that their academic colleagues 
will never encounter. 





64. See Oberlander, Big-Time College Sports: the Seductions arid Frustrations of 
NCAA’s Division I, Chron. of Higher Educ., May 11, 1988, at A32, col.2. 

65. Note, The Authority of a College Coach: A Legal Analysis, 49 Or.L.REv. 442, 
445 (1970). See also Weistart, supra note 4, at 13 (discussing organizational causes for 
the lack of faculty governance over athletics). 

66. Note, supra note 65, at 445. 

67. No responsible university administration would authorize or condone NCAA 
recruiting violations or under-the-table payments to athletes. The last two years, however, 
have witnessed a resurgence in efforts by faculty and administrators to exercise more 
control over athletic programs. Lederman, supra note 4; UNIVERSITY OF MINNESOTA REPORT, 
supra note 41, at 20-23 (discussing the need for the establishment of a reporting link 
between the athletic director and the central administration). The NCAA Presidents’ 
Commission has spearheaded this incipient movement. 

68. UNIVERSITY OF MINNESOTA REPORT, supra note 41, at 21. 

69. In drawing any conclusions about these intra-organizational dynamics, bear in 
mind James Michener’s observation that 

critical analysis of school sports has been grossly neglected ... . [I]t is easier 

to find a good study on the effect of the Flemish language on the children of 

Antwerp than to discover from articles in learned journals what really goes on 

in the sports department of the university in which the scholars reside. 
MICHENER, supra note 45, at 9. 
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No other member of any faculty is subjected to the close and 
constant scrutiny which the coach experiences. He is written about 
in the papers, criticized on radio and television, and reviewed 
constantly by the alumni... . If he is of a sensitive or retiring 
type, he has no place in coaching. Nor is any other faculty member 
subjected to the rigorous performance-evaluation which a coach 
must undergo. If he is deficient, a crowded stadium witnesses his 
failure, and he is not allowed to remain deficient very long.” 


This unremitting pressure to win is the most brutal and distinctive 
feature of college coaching. George Sage argues: 


While the publicly expressed function of athletic coaches is one 
of educators who use sport as a means for developing favorable 
personal-social characteristics in the athletes, coaches have .. . 
almost universally been rewarded for a single accomplishment: 
winning. Actual teaching ability or ability to transmit character 
values through coaching has not been systematically rewarded 
.... Career advancement has depended entirely upon the pro- 
duction of winning teams; coaches are regularly dismissed if their 
teams are losers.”! 


Indeed, the demands for victory are so great that many schools have 
‘‘tolerate[d] utterly obnoxious and unsportsmanlike behavior from their 
coaches . . . and will cut loose a competent and humane coach whose 
performance displeases alumni or other powerful interests.’’’? Indiana 
University did not censure Coach Bobby Knight when he threw a chair 
across its basketball court,”? and Ohio State discharged its fiery-tem- 
pered football Coach Woody Hayes only when he actually hit a player 
from an opposing team. Not coincidentally, both Knight and Hayes had 
extremely successful won-lost records. 

‘‘As far as the coach is concerned, it almost always comes back to 
winning and losing.’’’* One author notes, ‘‘Probably in no other aspect 
of American academic life is the choosing and firing of faculty so often 
affected by the decisions of persons [such as alumni and fans] not 





70. Id. at 254-55. See also Sage, supra note 1, at 443. 

71. Sage, supra note 1, at 444. See also Lindholm, supra note 39, at 735 (‘It is a 
common though unfortunate tendency for one to look merely at a coach’s won-lost record 
to judge his success. Wins and losses in the academic classroom are certainly registered 
more subtly . . . . [(C]oaches are not evaluated on their treatment of players, their interest 
in teaching, or their humane approach.’’); Massengale, supra note 47, at 142 (‘‘Coaches 
are seldom fired for their academic reputation. Winning often substitutes for academic 
inadequacies, if inadequacies exist. However, academic excellence and teaching expertise 
will seldom substitute for losing.’’). 

72. Lindholm, supra note 39, at 735. 

73. FEINSTEIN, A SEASON ON THE BRINK 21-24 (1987). 

74. Underwood, supra note 52, at 26. 
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intimately connected with the administration of the institution.’’’> Other 
academics, especially those with tenure, are carefully insulated from 
this sort of harsh competition. Because they do not ‘‘face [the same] 
dilemma, and seldom understand the [coach’s] problem,’’”* faculty and 
coaches become polarized and alienated from one another. 

This alienation can be seen in faculty efforts, often tinged with 
intellectual snobbery, to belittle coaches’ professional accomplishments 
and to undermine their position. ‘“‘The academic community often views 
the coach’s authoritarian control of the athlete as a violation of indi- 
vidual rights and freedoms, an unnecessary restraint on the athlete’s 
total educational development.’’”” Professors may ridicule coaches as 
Neanderthal trespassers within the academy and summarily dismiss a 
coach’s educational credentials and attempts at scholarship. Even coaches 
with teaching responsibilities and academic rank are not typically 
regarded as mainstream faculty or treated in a truly collegial fashion. 

Faculty opposition to and stereotyping of coaches, in turn, strengthen 
‘“‘the isolation caused by the uniqueness of coaching. [This] hostility 
reinforces the subculture.’’’® Eventually, coaches and professors may 
‘identify each other as opponents . . . [with] the out-group . . . viewed 
as a threat to the cherished values of the in-group.’’”? John Underwood 
writes: 

To the coaches it often seems as though the faculty is simply in 

cahoots with the students in their disdain for traditional verities. 

[Said one coach, referring to a three-member faculty committee 

investigating charges of racism made by black athletes:] 


Their questions showed they knew nothing about what we 
were trying to do, why we said things the way we did. The 
faculty should not judge coaches any more than coaches 
should judge faculties . . . . They give a boy an F and they’re 
done with him. A coach can’t do that, he lives with his 
mistakes.*° 


Coaches have at times lashed out against the ‘‘element of the faculty 
that has always been hostile to athletics, doesn’t accept the coach’s 





75. Sage, supra note 1, at 445. 

76. Massengale, supra note 47, at 142. 

77. Id. at 141. 

78. Id. 

79. Id. 

80. Underwood, The Desperate Coach, Sports ILLUSTRATED, Aug. 25, 1969, at 66, 68. 
The same article quotes former University of Nebraska football coach Bob Devaney 
complaining that ‘‘[fjaculty people telling athletic people how to do their job is like a 
carpenter telling a barber how to cut hair.’’ Id. at 70. See also Massengale, supra note 
47, at 142 (‘‘Prominent coaches have condemned administrators for lack of knowledge 
and understanding of the coach/player relationship, fear of decisionmaking, weakness 
under pressure . . . and various forms of gutlessness.’’); Sperber, supra note 6, at 33. 
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preeminence and resents his empathy with kids and the attention he 
gets from the community (not to mention his high salary).’’** They can 
never feel entirely comfortable in an environment in which the attitudes 
and behaviors that they share and the pressures which they face conflict 
so dramatically with the values and job expectations of most of their 
peers. 

Teachers and coaches may share certain skills, and coaches may even 
adopt some academic pretensions, but they simply are not educators 
in the same sense as the standing faculty. Therefore, colleges and 
universities must find a different model for analyzing the true role and 
guiding the proper treatment of the coach. 


B. The Coach as Employee 


The obvious alternative to classifying the coach as a teacher is to 
view the coach as an employee of the school identical in many respects 
to the administrators, business managers and support staff who do not 
have academic duties. This attitude has prevailed at most educational 
institutions. While coaches command higher salaries and more media 
attention than directors of purchasing or vice presidents for facilities, 
they too must respond to their superiors and must satisfy fairly objective 
criteria to keep their jobs and receive promotions or raises. 

Recognition of intercollegiate athletics as big business provides much 
of this model’s power and appeal. College sports, with their multi- 


million dollar television contracts, enormous ticket sales, slick press 
releases and carefully orchestrated publicity campaigns, indisputably 
constitute a serious commercial enterprise.** Since colleges and uni- 





81. Underwood, supra note 80, at 68. Some coaches more successfully avoid faculty 
ill will than others. The late University of Alabama coach Bear Bryant, for example, 
always insisted ‘‘that his salary not exceed that of the department heads. He [could] 
make money in other ways (his TV programs, endorsements, etc.), so why offend?’’ Id. 

82. But see Loy & Sage, supra note 59, at 338: 

[T]he patterns of social differentiation among the academic and athletic domains 
of higher education have a number of similarities. For example, with respect 
to individual status, parallels can be drawn between the rank and authority of 
athletic directors and deans, the roles and responsibilities of head coaches and 
department heads, and the universalistic norms of achievement held for coaches 
and professors. Similarly, with respect to organizational prestige, there is the 
obvious parallel of being associated with a major or minor sport on the one 
hand, and a major or minor department on the other. More importantly .. . is 
the fact that various colleges and universities commonly are ranked in hierar- 
chical fashion in terms of their athletic quality or prestige as well as in terms 
of their academic quality or prestige. 

These similarities, however, are superficial compared to the significant differences which 

divide coaches and faculty. 

83. Board of Regents of the Univ. of Okla. v. NCAA, 546 F. Supp. 1276, 1288 (W.D. 
Okla. 1982), modified, 707 F.2d 1147 (10th Cir. 1983); Barile v. University of Va., 2 
Ohio App. 3d 233, 441 N.E.2d 608, 615, 616-18 (Ohio Ct. App. 1981); Hennessy v. 
NCAA, 564 F.2d 1136, 1150 (5th Cir. 1977) (‘‘While the participating athletes may be 
amateurs, intercollegiate athletics in its management is clearly business, and big business 
at that.’’). 
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versities already run their athletic programs like profit-making opera- 
tions, it makes sense to treat coaches as key company executives. 

Regarding coaches like employees also facilitates an honest and 
straightforward delineation of the coach’s job in a contract and/or 
employee handbook. Since coaching involves the performance of many 
different tasks, such as public relations, recruiting, running practices, 
planning and implementing game strategies, teaching values, and fund- 
raising, and since the goals of the coach and the employer may change 
or diverge, both parties can benefit from a written statement containing 
each party’s expectations of the other. ‘‘[CJomplex, tightly drawn em- 
ployment contracts have become a necessity for those coaches with 
enough negotiating leverage to obtain them.’’®* The employing insti- 
tution could make a similar argument. In theory, such a contract should 
serve as a blueprint for the entire university-coach relationship. 


1. Coaches’ Expectations of Employers 


Coaches have definite expectations of their employers. First and 
foremost, they seek job security. All coaches fear that, despite their 
accomplishments, they will be fired if they fail to produce this season.* 
Their trepidation is well-founded because at many schools coaching 
changes are the almost ritualistic end to a losing campaign.®’ Since 


athletic success is seldom achieved overnight, most new coaches de- 
mand that their employer afford them a reasonable time in which to 
prove their competence. 





84. “In 1969, it was reported that at seventy-five percent of the universities main- 
taining NCAA ‘Class A’ football athletic programs, program revenues exceeded program 
costs,’’ Barile, 2 Ohio App. 3d 233, 441 N.E.2d at 616 (quoting Koch, The Economics 
of ‘‘Big Time’’ Intercollegiate Athletics, 52 Soc. Sci. Q. 248, 258). Today, many college 
football and basketball teams make a profit for their school. During fiscal 1987 University 
of Alabama football generated over $9 million in direct and indirect revenues while 
requiring a little more than $3 million in expenditures; in the same period the Crimson 
Tide basketball squad earned $252,197. Dunnavant, The Price of Power, Sports, inc., 
Aug. 1, 1988, at 41, 42. See also Shuger, supra note 37 (relating how the University of 
Michigan’s football and basketball teams raise enough excess revenues to support many 
other sports); Lederman, U. of Kentucky’s Athletic Association to Provide $4-Million for 
General Academic Programs, Chron. of Higher Educ., Apr. 20, 1988, at A41, col.2, A42 
(‘‘The Athletic Association . . . [has] turned profits in each of the last 15 years.’’). 

Yet while some colleges and universities are fortunate enough to have teams or, more 
rarely, athletic departments that run in the black, most institutions find it difficult to 
make money on athletics. See, e.g., Wendel, supra note 4, at 14-16. For example, 
notwithstanding its cash-rich football and basketball teams, the University of Alabama 
athletic department ‘‘lost more than $2 million in fiscal 1988, its third straight year in 
or near the red.’’ Dunnavant, supra, at 40. 

85. Graves, supra note 8, at 545. 

86. See MICHENER, supra note 45, at 262 (‘‘I know of no other occupation where the 
evaluation of a man’s work is so incessant; ... the coach is on the firing line con- 
stantly.”’). 

87. Berkow, Coaches Vanish, N.Y. Times, Dec. 1, 1985, at S3, col.1. 








1989] SPOTLIGHT ON COACHING BOX 19 


Thus, when Ben Lindsey became the head basketball coach at the 
University of Arizona in 1982, he obtained from the administration a 
commitment that ‘‘although the appointment for all professors and 
coaches at the University was for a one-year term, he would have the 
normal ‘four years’ to demonstrate his ability as head coach and his 
contract would be submitted annually for reappointment.’’** When the 
lackluster performance of Lindsey’s team led to the University’s deci- 
sion not to resubmit his contract as promised, the coach sued, and 
won, on this breach of his employment agreement.* Lindsey had wisely 
covered himself by negotiating ‘‘an iron-clad contract to protect him 
against his superiors.’’*° Absent such a written contract, ‘‘with certain 
limited exceptions, the employment relationship would be terminable 
at will by either party.’’™ 

The special and public burdens placed on coaches to gain victories 
and draw fans? make their need for formal assurances of employment 
more compelling than similar claims from other collegiate employees. 
The University of Minnesota Task Force on Intercollegiate Athletics 
recognized this when it declared that ‘‘[oJne year appointments create 
short-term pressures to win which may distort University priorities’’ 
and recommended that that institution ‘‘give serious consideration to 
the regular use of multiple-year . . . contracts for head coaches.’’” 





88. University of Ariz. v. County of Pima and Lindsey, 150 Ariz. 184, 722 P.2d 352, 
353 (1986). See also Lindsey v. University of Ariz., 754 P.2d 1152, 1154 (Ariz. Ct. App. 
1987). 

89. 754 P.2d at 1157; Ex-Coach Wins Case, N.Y. Times, Oct. 4, 1986, at 45, col.1. 

90. Underwood, supra note 80, at 68 (quoting Alabama football coach ‘‘Bear’’ Bryant 
on the need for such written guarantees of employment). Not all coaches have followed 
Lindsey’s example. Roberts v. Wake Forest Univ., 55 N.C. App. 430, 286 S.E.2d 120 
(N.C. Ct. App. 1982) involved a former golf coach at Wake Forest who thought he had 
been terminated before he had an adequate opportunity to establish his worth. Roberts 
argued that ‘‘the attendant circumstances reveal[ed] the intention of the parties that the 
contract of employment be for a long time, or for a reasonable term, not less than six 
years.’’ Id. at 435, 286 S.E.2d at 123. The strength of this assertion though, paled beside 
the fact that Roberts had never signed an agreement setting a definite period of employ- 
ment. His evidence ‘‘at best revealed the hope by the parties that plaintiff would perform 
his duties satisfactorily and maintain a good golf program... .’’ Id. Roberts remained 
an employee who could be terminated at the will of his employer. Similarly, the plaintiff 
coaches in Hennessy only enjoyed one-year written contracts. ‘‘It was understood by all 
that the assurances of the head coaches [that the assistants’ contracts would be renewed 
annually during the head coach’s tenure] were but personal pledges, not binding upon 
the university ... .’’ Hennessy v. NCAA, 564 F.2d 1136, 1142 (5th Cir. 1977). 

91. Graves, supra note 8, at 547 (citing A. CorBIN, CORBIN ON CONTRACTS § 446 (1950)). 
For a discussion of the employment at will doctrine, see generally Hames, The Current 
Status of the Doctrine of Employment-At-Will, 39 Las.L.J. 19 (1988) and Abaray, The 
Development of Exceptions to At-Will Employment: A Review of the Case Law from 
Management’s Viewpoint, 51 U. CINN.L.REV. 616 (1982). 

92. See supra notes 70-75 and accompanying text. 

93. UNIVERSITY OF MINNESOTA REPORT, supra note 41, at 15. Cf. Loy & Sage, supra 
note 59, at 345 (coaches are typically rewarded for superior performance with contract 
renewals or extensions). 
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A second expectation of coaches in the employment context is that 
they will receive attractive perquisites and will be able to exploit outside 
commercial opportunities. Coaches—especially head coaches—often re- 
ceive free cars, club memberships, houses, prepaid insurance policies, 
free season tickets, pensions, and a host of other fringe benefits.** The 
prudent coach will ensure that the contract enumerates all of these 
items. Many coaches also seek to supplement their income by using 
university facilities to run summer sports camps. Former University of 
Michigan basketball coach Bill Frieder, for example, reportedly grossed 
over $350,000 from his camps in 1986.%° External business opportunities 
are equally important in terms of financial impact. As discussed pre- 
viously,%° prominent coaching jobs offer television and radio shows, 
endorsement deals for athletic shoes and sportswear, and participation 
in assorted investment vehicles. If the coach has some marketing ability, 
a coaching post can easily be parlayed into media celebrity and sub- 
stantial wealth.” Consequently, more coaches are demanding that their 
employment contracts formally recognize their right to enter into such 
outside arrangements and to keep all or a part of the resulting profits.” 

The Pepper Rodgers case demonstrated the legal and business sense 
behind this tactic. As Judson Graves observed: 


[T]he value of the lost collateral ‘‘pecuniary advantages’’ and 


‘‘gratuities,’’ such as alumni gifts, television revenues, endorse- 
ments and the like, could well (and often does) exceed the base 
salary and related items of compensation paid by the em- 
ployer .... [Accordingly, the] contract should spell out exactly 
how these collateral business opportunities are to be dealt with. 
It should leave no doubt as to what is ‘‘within the contemplation 





94. See, e.g., Sperber, supra note 6, at 32-33. 

95. For a discussion of the economics of these sports camps, see Sperber, supra note 
6, at 30-31. 

96. See supra notes 8-13 #&nd accompanying text. 

97. In eastern Pennsylvania, for example, Villanova’s Rollie Massimino has been an 
instantly recognizable spokesman for the Windsor Shirt Company, while Penn State 
football coach Joe Paterno (who reportedly commands up to $100,000 for television 
commercials and $15,000 for print ads) has played a similar role for the local Yellow 
Pages. Sperber, supra note 6, at 32. North Carolina State’s Jim Valvano takes full 
advantage of the entrepreneurial possibilities available to him, augmenting his relatively 
modest coaching salary with a six-figure athletic shoe contract, personal appearance fees, 
commercials, numerous radio and television shows, basketball camps, book and videotape 
revenues, profits from the sale of free tickets to Wolfpack sporting events, and the use 
of three new cars. Id. at 30. 

98. Coaches are now showing great sophistication in their approach to. structuring 
employment relationships. See, e.g., Lederman, College Football Coaches’ Association 
Wins Right to Set Up Portable Retirement Plan for Members, Chron. of Higher Educ., 
Jan. 13, 1988, at A37, col.3. For a detailed discussion of the art of negotiating coaching 
contracts, see Stoner, The Model University Coaching Contract (‘‘MCC’’): A Better Starting 
Point for Your Next Negotiation 16 J.C.U.L. 43 (1989). 
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of the parties’ with respect to liability for such items in the event 
the relationship is dissolved early. 


From the coach’s perspective, then, a contract like that of other non- 
academic employees may ease the raising and resolution of issues that 
pertain to external income and the trappings of the position. 

Most coaches also expect broad power to run their programs. They 
are accustomed to having substantial authority over their team’s budget, 
the timing of games and practices, and the academic and athletic lives 
of their players. An employment contract presents the ideal opportunity 
to establish such authority and to set any necessary limits on its scope. 
In the late 1960s, when the personal grooming habits and dress of 
college athletes were a subject of serious controversy,“ faculty and 
students at Oregon State sharply criticized the head football coach for 
ordering his players to remain clean-shaven. The University adminis- 
tration, however, did not question the coach’s actions because during 
the negotiation of his contract the school’s president had given the 
coach an official memorandum declaring that he could set team poli- 
cies." While the freedom of athletes to grow beards and moustaches 
and to engage in political protests’? is no longer a prominent issue, 
coaches still seek to control their players’ class schedules, study habits 
and diet, among other items.’ As highly valued and pampered uni- 


versity employees, coaches may be in a position to insist that their job 
package include such rights. 





99. Graves, supra note 8, at 555-56. Efforts to place a precise monetary figure on the 
value of such outside business opportunities (or on the harm done to a coach’s future 
earning power as a result of his termination) however, can easily devolve into speculation. 
See, e.g., Lindsey v. University of Ariz., 754 P.2d 1152, 1158 (Ariz. Ct. App. 1987): 

Had Lindsey . . . sustained [additional] losing seasons similar to the team’s 4- 
24 overall record for the 1982-83 season, his coaching career would most likely 
have been ended and he would have no future earning capacity as a basketball 
coach. Had he ... coached the team to a national championship, his future 
earning capacity may have exceeded the $480,000 award many times over. 

100. See Parker v. Graves, 340 F. Supp. 586 (N.D. Fla. 1972), aff’d, 479 F.2d 335 (5th 
Cir. 1973) (assistant track coach at the University of Florida fired because of his refusal 
to enforce regulations governing the behavior and appearance of athletes). See also Note, 
supra note 65. 

101. Underwood, supra note 52, at 23. 

102. See Williams v. Eaton, 333 F. Supp. 107 (D. Wyo. 1971) (football coach’s rule 
prohibiting on-field political demonstrations upheld). 

103. Georgetown’s John Thompson requires that his players both prepare for and attend 
classes. He has also tried to shield his teams from contact with the media. See, e.g., 
Feinstein, John Thompson, Washington Post Magazine, Nov. 18, 1984, at 30 (‘‘He has 
... held their practices behind doors chained shut and has kept his teams in hideaway 
motels when on the road, often 100 miles from the game site.’’); Wilbon, Hoyas Willing 
to Go the Distance, Washington Post, Mar. 20, 1985, at B1, col.4; Gilbert, supra note 
10. Penn State’s Paterno has also been criticized for holding closed practices and 
protecting his players from unwanted attention. Reilly, Not An Ordinary Joe, Sports 
ILLUSTRATED, Dec. 22, 1986, at 65, 70. 
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2. Employer’s Expectations of Coaches 


Just as coaches expect certain assurances and treatment from their 
employers, so too have colleges and universities developed distinct 
notions of proper coaching behavior. Thinking of the coach as an 
employee makes it easier for the institution to declare its goals at the 
start of the contractual relationship and to ensure that its expectations 
are fulfilled. 

Above all, the institution will require that the coach demonstrate a 
certain level of professional skill and achievement. There is a powerful 
and unfortunate tendency to judge the quality of the coach on the basis 
of winning percentage.’ ‘‘In American society about the only criterion 
applied to a coach’s competence is the performance of his teams—if 
they are winners, he is a success, if they are losers, he is a failure.’’?° 
The emphasis that many fans, students, alumni and administrators 
place on victory obscures the other, equally sound measures of a coach’s 
work. 

Colleges and universities may evaluate coaches on their ability to 
raise funds for the school’s athletic program or on their skill at mar- 
keting their team and sport within the institution and the surrounding 
community. A consensus is also emerging in favor of basing assess- 
ments of a coach’s performance on the academic record of his or her 
student-athletes.*°”’ According to this view, the institution should charge 
the coach with direct responsibility for the players’ education. The 
recent contract extension given to University of Tennessee football 





104. See supra notes 70-74 and accompanying text. 

105. Sage, supra note 1, at 443. As former Arizona State football coach Frank Kush 
succinctly declared, ‘‘If I don’t win, I’m gone,’’ MICHENER, supra note 45, at 260. While 
the requisite number of wins will vary from school to school (Ohio State, for example, 
fired Earle Bruce despite an 80-26-1 record), no college or university that takes its athletic 
image seriously will tolerate a losing coach indefinitely. Even within the confines of the 
Ivy League a dearth of victories will soon result in a coaching change. White, Princeton 
Drops Casciola, Football Coach Five Years, N.Y. Times, Nov. 22, 1977, at L44, col.1 
(coach had overall 14-30-1 record); Moran, Garrett Resigns Post at Columbia, N.Y. Times, 
Nov. 26, 1985, at A21, col.3 (controversial football coach had 0-10 record); Yukica Sues, 
supra note 21, at 20 (fired coach’s teams had gone 33-41-3 over an eight year span). 

106. See, e.g., Hartley, Coaches, Eyeing Miami’s Success, Try to Turn College Baseball 
Into a Money-Making Sport, Chron. of Higher Educ., May 25, 1988, at A35, col.3. 

107. See Dixon, supra note 45, at 396-97. See also UNIVERSITY OF MINNESOTA REPORT, 
supra note 41, at 16 (‘‘[WJe have concluded that the coach’s decisions in recruiting and 
his or her influence over student-athletes are such substantial factors affecting academic 
progress that it is fair to judge a coach’s performance in part based on the academic 
success of their [sic] student-athletes.’’). At the same time as schools are focusing on a 
coach’s ability to promote scholarship by players, Congress is considering legislation 
which would disclose the results of the coach’s efforts by requiring the dissemination of 
data about the number of grant-in-aid athletes who graduate and the length of time they 
require to earn their degrees. Lederman, New Bills in Congress Would Force Colleges to 
Disclose Graduation Rates of Athletes and All Other Students, Chron. of Higher Educ., 
June 22, 1988, at A29, col.2; Magner, Bills Would Require Colleges to Report Athletes’ 
Status, Chron. of Higher Educ., Mar. 22, 1989, at A35, col.2. 
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coach Johnny Majors requires that he and his staff ‘‘ensure that athletes 
are provided proper academic counseling . . . i= the maximum pursuit 
of degree programs and appropriate graduation rates.’’** By including 
this language in Majors’ contract, the University warned him that his 
value as a coach depended significantly on the classroom accomplish- 
ments of his team. 

Such a stance is consistent with Karl Lindholm’s argument that 
institutions must 


formulate an intelligent definition of athletic ‘‘success,’’ make it 
public, and trust their own wisdom in giving it substance. At the 
very least, those coaches who reflect a serious concern for teaching, 
treat their players with respect and affection, and acknowledge 
the preponderant academic nature of school should be sup- 
ported. °° 


The growing acceptance of this position is an encouraging development 
in intercollegiate athletics. Still, whatever the constituent elements or 
anticipated level of performance, colleges and universities expect 
coaches—like all other employees within and without academe—to 
produce concrete results.‘*° The employee/coach model accurately re- 
flects this sometimes harsh truth. 

What else do educational institutions expect of their coaches? Pre- 
eminently, if a bit naively, they expect that coaches will exhibit loyalty 
to the school. This loyalty has both external and internal components. 
At an extramural level, the college or university expects that, during 
the term of the contract, the coach will not leave to take a position 
with another athletic program. Furthermore, the institution presumes 
that when the coach’s employment agreement expires, the coach will 
give the current employer an opportunity to rebid for his or her services 
or, at least, will provide that employer with sufficient notice of a 
pending departure so that it can secure a replacement in time for the 
next season.*” 





108. Majors’s Pact Extended, N.Y. Times, Aug. 12, 1988, at 14, col.3. University of 
Pittsburgh football coach Mike Gottfried’s latest contract provides that he can earn a 
bonus based on his players’ graduation. Unusual Bonus, N.Y. Times, Apr. 19, 1988, at 
II 8, col.5. 

109. Lindholm, supra note 39, at 735. 

110. The proper timing and mode of conducting coaching evaluations is also a matter 
of debate. The University of Minnesota Task Force on Intercollegiate Athletics proposed 
‘annual goals and objectives for coaches and a regular system of performance evaluations 
which shall affect salary and renewals.’’ UNIVERSITY OF MINNESOTA REPORT, supra note 41, 
at 15. 

111. Occasionally, the university-employer will recognize in advance that the coach- 
employee may seek to dissolve the employment relationship. For example, when football 
coach Lou Holtz was negotiating a lifetime contract with the University of Minnesota, 
he demanded (and received) written permission to leave Minneapolis in order to assume 
the head coaching position at Notre Dame. Moran, Man on Move Finally Arrives, N.Y. 
Times, Dec. 9, 1985, at C6, col.2. 
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Colleges and universities deeply resent team jumping.’ Indeed, to 
the extent that the coach appears irreplaceable, the institution may 
have the ability to enjoin a breach of the coach’s contract. When Chuck 
Fairbanks, the head coach of professional football’s New England Pa- 
triots, accepted a job at the University of Colorado even though his 
agreement with the pro franchise still had time to run, the Patriots 
sought to block his move to Boulder. The First Circuit Court of Appeals 
found for the Patriots, agreeing with the district court that the coach’s 
‘services were unique, and that, accordingly, [their] loss ... would 
occasion the Patriots irreparable harm.’’''* Certainly colleges unwilling 
to have their prize coach-employees spirited away could invoke the 
same argument. 

On an intramural level, the university or college expects its coaches 
to support its academic and athletic goals and to serve as institutional 
ambassadors of goodwill. While acknowledging coaches’ concern with 
augmenting funding for and the visibility of their teams, almost all 
university-employers demand that coaches subordinate these parochial 
interests to the central educational mission of the academy.'* A formal 
contract with an employee-coach offers the perfect place to reach 
agreement on such organizational priorities. 

Coileges and universities also require that their coaches run ‘‘clean’’ 
programs that obey NCAA standards and the rules promulgated by 
similar bodies. An NCAA or conference investigation, probation or 
suspension could have disastrous consequences given the substantial 
dollars that schools invest in competitive sports and the public linkage 
of on-field successes with institutional prestige, not to mention the 
enormous revenues which a few major powers garner from athletics. 
Therefore, universities have recently begun drafting coaching agree- 
ments that contain provisions mandating compliance with such rules. 
The University of Pennsylvania, for example, routinely asks that its 
coaches observe all applicable regulations ‘‘of the University, the Ivy 
Group, the ECAC, the NCAA, and other relevant organizations.’’!** San 





112. Nevertheless, schools do not generally air their dirty laundry in public by suing 
an exiting coach. See infra, notes 122-23 and accompanying text. Some coaches’ contracts 
penalize a coach for team jumping. See, e.g., College Football Notebook, The Sporting 
News, Mar. 20, 1989, at 26 (discussing the penalties Dennis Erickson paid when he left 
Washington State). 

113. New England Patriots Football Club, Inc. v. University of Colo., 592 F.2d 1196, 
1199 (ist Cir. 1979). 

114. They seek to avoid the sort of conflicts which arose at the University of Colorado 
after that school lured Chuck Fairbanks back into the college coaching ranks. Shortly 
after Fairbanks assumed his new post the football team and the coach became the focus 
of divisive controversy and recrimination. ‘‘Says one administration source, ‘Whatever 
Chuck wants, Chuck gets, and Chuck wants a lot. He has no limits unless somebody 
tells him.’ Fairbanks sniffs, ‘The football program is the foundation of this corporation.’ ’’ 
Looney, There Ain’t No More Gold in Them Thar Hills, Sports ILLUSTRATED, Oct. 6, 1980, 
at 30, 36. 

115. Discussions with University athletic administrators, Autumn 1987. 
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Diego State withheld $10,000 from the annual salary of its former head 
football coach ‘‘as an incentive to keep his program free of [NCAA] 
sanctions.’’"*® If the team commited no infractions during the year, the 
coach was to receive these funds with interest.” Even the NCAA has 
decreed that contracts with coaches must ‘‘include the stipulation that 
a coach who is found in violation of NCAA regulations shall be subject 
to disciplinary or corrective action.’’*** 

Viewing the coach as an employee may greatly facilitate efforts to 
grapple with this enforcement issue—and all other attempts to address 
the expectations held individually or shared by colleges and coaches. 
Many schools have found the basic premises and logic of this model 
so compelling that they have, without much reflection, accepted this 
characterization as an absolute truth. Today, most colleges and univer- 
sities treat their coaches more like hourly workers or employees with 
fixed-term contracts than like faculty or administrators with open-ended 
appointments. The employee-coach is clearly ascendant. 


3. Flaws With the Employee-Coach Model 


Depicting the coach in this manner, however, has some serious 
drawbacks. An institutional policy of dealing with coaches in an arm’s- 
length, entirely businesslike fashion lacks consistency with the collegial 
atmosphere which universities seek to cultivate. Universities consider 
themselves open and tolerant communities of teachers, students, staff, 
and neighbors living and working together. Ugly realities such as 
firings, strikes and heated contract negotiations are not supposed to 
intrude upon this idyllic picture. Thus, most colleges have resisted the 
spread of detailed and formalized employee-relations. Universities typ- 
ically contest unionization drives by faculty and staff.‘’* Professors 
receive only brief appointment letters from department chairs, deans or 
presidents, and only extraordinary circumstances warrant a comprehen- 
sive employment contract.'”° The vision of the university as family dies 
hard and incorporates both coaches and other employees within its 





116. Withholding Plan, N.Y. Times, Dec. 25, 1985, at 54, col.6. 
117. Id. 
118. 1989-90 NCAA MANUAL § 11.2.1 (proposed). 
119. See, e.g., Noble, Harvard’s Chief Battles Union Drive, N.Y. Times, May 16, 1988, 
at A12, col.4: 
University officials make no apologies about using every legal tool available to 
contest the union’s incursions. Harvard has gone to court over the years ... 
to enlarge the size of the bargaining unit, a move designed to make unionization 
more difficult. More recently, university officials have waged an intensive 
campaign, using books and pamphlets sent to employees, to press the message 
that unions are often a disruptive force in the workplace. 
See also Gold, Harvard Says Union Organizers Broke Rules, N.Y. Times, May 25, 1988, 
at A17, col.1. 
120. Of course, employee and faculty handbooks and the policies and procedures 
promulgated by educational institutions do lend important structure to the workplace. 
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ambit. Naive as it may seem, university administrators genuinely believe 
that they should be able to resolve questions about their coaches’ status 
and role without legalistic arguments or documents. 

At an operational level, the employee-coach model often breaks down 
because senior administrators cannot translate its ideals into practice. 
Athletic directors often have scant experience in negotiating sensitive 
issues such as salary, noncompetition clauses, penalties for early res- 
ignation or grounds for termination. Former coaches themselves in 
many instances, athletic directors owe their jobs to the same old boy 
network that produced the individuals sitting on the other side of the 
bargaining table. These administrators, not trained as personnel man- 
agers, would prefer to avoid taking tough negotiating positions on the 
university’s behalf.121 Furthermore, most academic institutions cannot 
match the experience or sophistication of their nonacademic counter- 
parts in evaluating workers, compiling accurate personnel files, or 
handling internal labor problems. 

Moreover, even after the coach has signed a written employment 
agreement, the college may enforce its terms only reluctantly. Some of 
this reluctance stems from the general recognition ‘‘that neither the 
employer nor the courts can require a coach or any other employee to 
work, even if the employee specifically agrees by contract to do so.’’?”? 
The lack of positive injunctive relief still leaves institutions with a 
possible suit for damages against the breaching coach, but most edu- 
cational organizations also have declined to pursue this limited remedy. 
Judson Graves offers a series of justifications for such behavior. 


First, measuring the ‘‘value’’ of one coach’s services compared to 
another’s is an inherently difficult problem unlikely to carry an 
easy answer. Second, due to the intense publicity involved, to 
engage in litigation with the departing coach can prolong the 
parties’ bad feelings and put a cloud over the institution’s entire 
athletic program .... Third, while some damages, such as the 
expenses of searching out a new coach, are easily ascertainable, 
the complex compensation arrangements under which most coaches 
operate . . . could make it extremely difficult for a jury to calculate 
exactly what it has cost the institution to obtain the services of 
the new coach.’?° 


In short, while regarding the coach as a specialized executive employee 
may offer significant advantages, most academic institutions presently 


are not properly equipped or philosophically inclined to follow this 
model’s precepts. 





121. Nor are coaches particularly skilled at the mechanics and strategy of contract 
negotiation. Hence they have begun to rely on agents and/or attorneys to represent their 
interests. 

122. Graves, supra note 8, at 548 (emphasis added). 

123. Id. at 549. 
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Another major flaw with the employee-coach model is its failure to 
recognize appropriately coaches’ vital extra-athletic and nonmonetary 
contributions to the university and the surrounding community. The 
theorem’s relatively narrow focus on contractual obligations can divert 
attention from coaches’ other important activities. John Thompson, for 
example, has served as an assistant on urban affairs to the President of 
Georgetown and as a volunteer counselor to inner-city youth groups.’ 
For many fans and youngsters he is a powerful symbol of aspiration 
on the basketball court and in educational pursuits. Penn State football 
coach Joe Paterno is equally celebrated for his commitment to academics 
and his emphasis on developing the character of his players. In 1986, 
Paterno 


gave $100,000 to the school library and $50,000 to a minority- 
student fund. When he won the national championship in 1982, 
he marched into a meeting of the [UJniversity’s [B]oard of [T]rustees 
and, in effect, scolded them. He urged the [B]oard to raise entrance 
requirements and to spend more money on the library... . Out 
of that meeting with the [T]rustees came a five-year, $200 million 
fund-raising campaign, of which . . . [Paterno] is vice-chairman.*”° 


Thompson and Paterno, of course, are not the only coaches engaged 
in community service. Men and women like them, who care deeply 
about the educational components of coaching and athletics and who 
derive great intrinsic satisfaction from their academic association,’”® 
deserve support and appropriate expressions of gratitude. They do not 
act to secure additional money or increased benefits. Thus, it is point- 
less and perhaps almost insulting to reward their conduct with dollar 
bonuses or financial incentives. When Paterno rejected a $1.3 million 
offer to coach the New England Patriots he explained why someone in 
his position might choose to work for considerably less than market 
value: ‘‘Here, I have an opportunity to affect the lives of a lot of young 
people—and not just on my football team. I’m not kidding myself that 
that would be true at the professional level.’’?” Such devotion to an 
institutional employer and its academic goals does not match the 
paradigm of the calculating coach only concerned with the terms of 
his employment. 





124. Gilbert, supra note 10, at 102. 

125. Reilly, supra note 103, at 67. 

126. Paterno, for one, has sharply criticized those coaches who constantly seek greener 
pastures: ‘‘Guys who jump all over the place deprive themselves of having an impact on 
their institution. One thing I’m proud of is that. I think I’ve made a mark here.’’ Id. at 
69. 

127. Id. at 67. Other college coaches have also spurned the blandishments of the 
professional ranks. In 1985 Villanova’s Rollie Massimino turned down a ten year $2.1 
million contract with basketball’s New Jersey Nets. Goldaper, Nets’ Press Tactics Put Off 
Massimino, N.Y. Times, June 26, 1985, at II 9, col.1. 
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For purposes of clarifying their role, treating coaches like other 
nonteaching university employees is only marginally more useful than 
viewing them as highly specialized faculty. Such treatment may facil- 
itate badly-needed debate over certain aspects of coaching, but it does 
not adequately address the interests and expectations of both the em- 
ployer and the employee that transcend the coach’s formal responsibil- 
ities for recruiting, running practices, and winning games. Coaches, 
colleges and universities, therefore, all have valid reasons for resisting 
this sort of one-dimensional characterization. 


Ill. ALTERNATIVE DEFINITIONS OF THE COACH’S ROLE 


Since both the teacher-coach and employee-coach model cause sig- 
nificant inaccuracies and distortions, colleges and universities must 
move beyond these conventional theories to set meaningful role guide- 
lines for coaches. Although institutions can use those aspects of the 
traditional models that have merit—for example, dealing with financial 
and job security issues in written contracts, and recognizing coaches’ 
educational responsibilities—to develop alternative prototypes, they 
should also analyze the coaching profession in new and creative ways. 
Novel structures and relationships may eliminate the apparently protean 
nature of the coach.”* The remainder of this Article consists of prelim- 
inary efforts at rethinking the coach’s position and forays into the realm 
of more appropriate definition. 


A. Offering Tenure to Coaches 


Besieged on one side by demands to win games, draw fans and 
increase the university’s recognition and endowment, but on the other 
side wary of criticism and abuse for neglecting the education of their 
players while pursuing championships, many coaches feel trapped and 
unappreciated. They seek to reconcile the contradictory pressures placed 
on them. Some coaches have argued that administrators could quickly 
solve this problem by giving ‘‘a coach tenure and [telling] him it 
doesn’t matter if he wins or loses and not to worry about whether his 
players flunk out or not.’’?° Is tenure appropriate for coaches?1° 





128. This need is particularly glaring at the NCAA Division I level, where the internal 
contradictions of the coach’s role seem most evident (for example, teaching the importance 
of self-sacrifice while at the same time blatantly marketing an athletic entertainment 
product). 

129. Underwood, supra note 50, at 30. See also Reilly, supra note 103, at 69 (quoting 
Penn State football coach Joe Paterno: ‘‘Coaches have got to be given rank within the 
university so that you can’t fire a coach unless you go through an academic committee, 
just as you would with a professor. If coaches are to have any stability and security, 
they need to be treated like an English professor.’’). But cf. Sage, supra note 1, at 445 
(even ‘‘academic status and appointment to membership in a faculty have not protected 
a coach’s tenure when his teams ceased to win.”’’). 

130. For definitions of academic tenure, see COMMISSION ON ACADEMIC TENURE IN HIGHER 
EDUCATION, FACULTY TENURE 256 (1973) (‘‘an arrangement under which faculty appoint- 
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Colleges and universities have customarily refused to consider coaches 
for tenure. With some exceptions,’** the conventional view within 
academe has been that coaches occupy a position different from that 
of professors and that the aims of the tenure system would not be 
served by extending its coverage to these nonacademic employees. 

According to the American Association of University Professors’ 1940 
Statement of Principles on Academic Freedom and Tenure, ‘“Tenure is 
a means to certain ends; specifically: (1) freedom of teaching and 
research and of extramural activities and (2) a sufficient degree of 
economic security to make the profession attractive to men and women 
of ability.’’**? Of these goals, protecting academic freedom is by far the 
more important. William Van Alstyne claims that the tenure system’s 
guarantee of this freedom is vital because it permits 


the professional scholar and teacher to benefit society through the 
innovation and dissemination of perspectives and discoveries aided 
by his investigations, without fear that he must accommodate his 
honest perspectives to the conventional wisdom. The point is as 
old as Galileo .... An individual who is subject to termination 
without showing of professional irresponsibility, irrespective of 
the long term of his service within his discipline, will to that 
extent hesitate publicly to expose his own perspectives and take 
from all of us that which we might more usefully confront and 
consider.*** 


Tenure protects an instructor ‘‘from the pressures of popular prejudice. 
The resulting independence granted teachers is calculated both to 
increase the quality of education and to promote participation by an 
intellectually trained group in community affairs.’’' 





ments in an institution of higher education are continued until retirement for age or 
physical disability, subject to dismissal for adequate cause or unavoidable termination 
on account of financial exigency or change of institutional program’’); Van Alstyne, 
Tenure: A Summary, Explanation, and ‘‘Defense’’, 57 AAUP BULLETIN 328 (Autumn 
1971) (‘‘tenure provides ... that no person continuously retained as a full-time faculty 
member beyond a specified lengthy period of probationary service may thereafter be 
dismissed without adequate cause’’) (emphasis deleted). 

131. Some institutions permit coaches to achieve tenure in departments of physical 
education. Other coaches may ‘“‘hold professorships in escrow which they may claim 
upon the termination of their coaching careers.’’ Loy & Sage, supra note 59, at 345. 

132. AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, 1940 STATEMENT OF PRINCIPLES ON 
ACADEMIC FREEDOM AND TENURE, in 53 AAUP BULLETIN 246 (Summer 1967) (statement 
published by a joint conference of the A.A.U.P. and the Association of American 
Colleges). See also Drans v. Providence College, 119 R.I. 845, 383 A.2d 1033 (1978). 

133. Van Alstyne, supra note 130, at 330. See also McAloon v. Bryant College of Bus. 
Admin., 520 F. Supp. 103, 105-06 (D.N.H. 1981) (‘‘The primary function served by the 
grant of tenure is the preservation of academic freedom effected through the provision 
of job security. Scholars are thereby encouraged to vigorously pursue and disseminate 
research without fear of reprisal or rebuke. . . .’’); Johnson v. University of Pittsburgh, 
435 F. Supp. 1328, 1356 (W.D. Pa. 1977). 

134. Comment, Developments in the Law: Academic Freedom, 81 Harv. L. REv. 1045, 
1096 (1968). 
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Tenure also serves a number of subsidiary goals. Since it often 
amounts to a lifetime contract,’*> tenure can be a powerful recruiting 
tool for the academic profession in an era of job insecurity.** It allows 
colleges and universities to acknowledge and applaud scholarly achieve- 
ment. As stated in Johnson v. University of Pittsburgh, ‘‘[T]Jenure is a 
privilege, an honor, a distinctive honor, which is not to be accorded 
to all assistant professors. It is a very high recognition of merit. It is 
the ultimate reward for scientific and academic excellence.’’*’ Finally, 
in a narrow employee-relations context, tenure functions as a procedural 
guarantee or ‘‘statement of formal assurance that thereafter the indivi- 
dual’s professional security and academic freedom will not be placed 
in question without the observance of full academic due process.’’1%* 

At its core, however, tenure is inextricably bound with academic 
freedom. For this reason, colleges and universities do not ordinarily 
award tenure to nonacademic personnel. In Grimes v. Eastern Illinois 
University,’*° a University administrator who held a ‘‘continuing ap- 
pointment’’ sued the school upon his termination, alleging that the 
University unlawfully deprived him of a property right to future em- 
ployment. In rejecting this claim, Judge Posner, himself a former aca- 
demic, discussed the rationale behind tenure and the basis for restricting 
its applicability: ‘“Tenure in universities has traditionally been limited 
to faculty and denied other university employees. The purpose of tenure 
is to protect academic freedom—the freedom to teach and write without 
fear of retribution for expressing heterodox ideas—and it is faculty who 
engage in teaching and writing.’’**° Indeed, but for its role as a safe- 
guard of academic freedom, there is no compelling reason for tenure. 
Even Van Alstyne, a staunch defender of tenure, admits that other 
incentives ‘‘might satisfy the need for perquisites for the senior faculty, 
although possibly not so cheaply.’’*** 





135. See Huang v. College of the Holy Cross, 436 F. Supp. 639, 653 (D. Mass. 1977) 
(describing tenure as a life contract until age 65); Hennessy v. NCAA, 564 F.2d 1136, 
1142 (5th Cir. 1977) (‘‘[W]ith academic tenure, the institution is making a general 
commitment for employment which is normally expected to continue ... until [the 
individual’s] death or retirement... .’’). Of course, the elimination of mandatory retire- 
ment ages for faculty under the 1986 amendments to the Age Discrimination in Employ- 
ment Act of 1967 extended the duration of tenure ‘‘contracts.”’ 

136. Van Alstyne states that tenure ‘‘encourage[s] the development of . . . professional 
expertise by providing a reasonable assurance against the dispiriting risk of summary 
termination.’’ Van Alstyne, supra note 130, at 330. However, he does not agree that 
tenure is equivalent to a contract for life. Id. at 328. 

137. 435 F. Supp. 1228, 1353 (W.D. Pa. 1977). Elevation to tenure rank does not 
correspond to receiving a promotion on the basis of seniority or by meeting expected 
work quotas. ‘‘The fact is that achieving tenure at a major academic institution is a 
highly selective and elitist process. Certain pedestrian concepts of fairness, for example 
that one should be rewarded for a job well done, are inapposite in this context.’’ Hooker 
v. Tufts Univ., 581 F. Supp. 104, 117 (D. Mass. 1983). 

138. Van Alstyne, supra note 130, at 328. 

139. 710 F.2d 386 (7th Cir. 1983). 

140. Id. at 388. 

141. Van Alstyne, supra note 130, at 332. 
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The NCAA recommends to its member institutions that coaches’ 
contracts ‘‘include the assignment of faculty rank [and] benefits of 


their duties properly. They do not develop or teach unpopular ideas, 
so the college need not shield them from uninformed or politically- 
motivated criticism. Tenure in no way facilitates the coach’s role as 
counselor/father figure to athletes. The university can use its wide array 
of other titles and awards as alternate symbols of distinction.’** More- 
over, to the extent that coaches elect to be professional vagabonds, 
always prepared to take a more visible and more lucrative post at a 
higher level of competition, tenure’s promise of secure employment 
loses much of its appeal. Granting tenure to assistant coaches would 
actually stymie a new head coach’s efforts to install his own system of 
recruiting, training, and game tactics, and to bring in his own set of 
aides to carry out that program. Finally, some aspects of the tenure 
system trouble other faculty and further support arguments against 
offering coaches tenure. Tenure is 


not an unmixed blessing. Secure employment may attract the 
duller, less adventurous teacher, . . . while teachers who have .. . 
gained tenure ... may grow stale... . [TJenure may also repre- 
sent an unwanted substitution of bureaucratic security for the 
chance of rapid advancement, higher wages, and other attractive 
fringe benefits.‘ 


This implies that the absence of tenure may promote the development 
of innovative coaching techniques and improved compensation for top- 
tier coaches. In short, the tenure system does not offer coaches any 
unique advantages or incentives. 

Where courts have considered granting tenure to coaches, they have 
agreed that tenure is incompatible with the coach’s function. Hanlon 
v. Providence College is particularly instructive.*** In 1961, Raymond 
Hanlon assumed a dual post at Providence as a professor of education 
and coach of cross-country and track. In 1968 he received tenure. One 
year later, the College removed him from his coaching slot. Hanlon 
sued Providence alleging that it had ‘‘unlawfully terminated his coach- 
ing duties.’’**® He argued that the 1968 award of tenure applied to both 
his teaching and coaching positions. 

The First Circuit Court of Appeals upheld the district court’s decision 
that the tenure grant was limited to Hanlon’s teaching job. The appellate 
court Circuit thereby accepted the testimony of the College’s academic 





142. 1986-87 NCAA MANUAL 209 (1986) (Recommended Policy 6-2: Coaches’ Contracts). 
See also Hennessy v. NCAA, 564 F.2d 1136, 1142 (5th Cir. 1977). 

143. See infra notes 165-75 and accompanying text. 

144. Comment, supra note 134, at 1084-85. 

145. 615 F.2d 535 (1st Cir. 1980). 

146. Id. at 536. 
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vice-president that Providence only granted tenure ‘‘in a specific aca- 
demic capacity, and that a faculty member could not achieve tenure in 
connection with his administration or Athletic Department duties.’’**’ 
The court found that ‘‘[e]vidence that Dr. Hanlon was originally hired 
as both a teacher and a coach ... and that [the president’s] letter 
informing him of his ‘tenured status’ did not distinguish between the 
two positions, does not conclusively establish that Dr. Hanlon was 
granted tenure as a track coach.’’*** The tribunal did not agree with 
Hanlon that coaching was an academic position eligible for tenure. 

The Fifth Circuit in Hennessy v. NCAA endorsed a similar refusal to 
place coaching posts on the tenure track.'*® In Hennessy, University of 
Alabama assistant coaches challenged an NCAA regulation limiting the 
number of coaching aides at member-institutions. In adopting this 
regulation, the NCAA exempted coaches with ‘‘academic tenure . . . or 
formal security of employment commitments’’ as of a specified cut-off 
date.**° Although the plaintiffs had only one-year contracts, they argued 
that they fit within this exemption because the University’s custom of 
automatically renewing such agreements during the term of the head 
coach vested them with de facto tenure.’*' The court flatly rejected this 
claim. The University of Alabama had 


not chosen to confer formal tenure on its assistant coaches; nor 
can it be fairly said that the status of these assistants, while similar, 
is the equivalent of academic tenure . . . . [W]ith academic tenure, 
the institution is making a general commitment for employment 
which is normally expected to continue, with the individual’s 
consent, until his death or retirement. In the present case it is 
clear that any commitment to assistant coaches . . . would cease 
in the event of termination of employment of the head coach. This 
condition is in direct opposition to a fundamental feature of 
academic tenure, and preciudes a finding that the Alabama assis- 
tants enjoyed even informal academic tenure... .'*? 


Hanlon and Hennessy support the proposition that as coaches, indi- 
viduals should not be eligible for tenure. Most academic institutions 
have adopted this stance. Those colleges and universities which do not 
refuse categorically to grant coaches tenure, however, must grapple 
with a different but related problem: defining the standards used to 
make such tenure decisions. The difficulties encountered in conducting 





147. Id. at 540. According to the Providence faculty manual at the time, only members 


of the ordinary faculty (defined as officers of instruction) could receive tenure. Id. at 540 
n.8. 


148. Id. at 540. 

149. 564 F.2d 1136 (5th Cir. 1977). 
150. Id. at 1141. 

151. Id. at 1142. 

152. Id. 
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a tenure evaluation of a coach’s job performance and scholarly attributes 
were the focus of Hooker v. Tufts University.’ 

Dawn Hooker, the former chair of the Tufts physical education de- 
partment, sued the school over her 1975 denial of tenure. Hooker 
demonstrated superior administrative and organizational skills during 
her time as chair. Yet, ‘‘as a tenure-track faculty member Ms. Hooker 
was [also] required to excel ... in the areas of teaching and scholar- 
ship ... .’’*% Her tenure candidacy failed this latter criterion. 

The plaintiff admitted that she would not qualify for tenure if her 
scholarship were judged on a traditional scale demanding publication 
of a requisite number of books or articles and good teaching evaluations. 
Instead, she claimed that the University should hold her to a different 
standard—a standard under which Tufts had waived the scholarship 
requirement for candidates from the department of physical educa- 
tion.*55 

The court did not accept this argument. It recognized that Tufts 
previously disregarded coaches’ scholarship, or the lack thereof, in 
making tenure determinations. As a result, a few members of the 
physical education department received tenure and other promotions 
which, while academic in title, more closely resembled administrative 
rewards for ‘‘dedicated and experienced service.’’*** By the time Hooker 
came up for tenure though, Tufts had “grown weary of awarding 
academic rank to athletic coaches.’’*” The University had chosen in- 
stead ‘‘to conduct future physical education hiring primarily on the 
coach/lecturer basis off the tenure track, and ... [to] be more strict 
with physical education faculty remaining on [that] track.’’** Such a 
shift in policy and standards did not, of itself, violate the law.’ 
Regardless of whether the University had formerly waived the schol- 
arship requirement for coaches, it ‘‘clearly retained the discretion to 
cease granting such waivers and to hold a physical education faculty 
member to the criteria posted in the Faculty Handbook.’’’© 





153. 581 F. Supp. 104 (D. Mass. 1983). 

154. Id. at 113. 

155. Id. The court rejected Hooker’s alternative position that she had qualified for 
tenure on a ‘‘creative scholarship’’ standard. ‘‘[T]he only evidence of such a standard 
actually being employed by Tufts was in the case of two women artists.... This 
suggests that the term ‘creative scholarship’ connotes exactly what common sense would 
indicate—the expression of artistic genius. Ms. Hooker made no claim to this sort of 
talent.’’ Id. 

156. Id. at 114 (referring, inter alia, to the promotion of the head football coach to 
‘full professor’’). 

157. Id. 

158. Id. at 118. 

159. Although Ms. Hooker’s charge of sex discrimination was rebuffed, because Tufts 
failed to adequately apprise her of the changes in its tenure requirements, she prevailed 
on her pendant state law claims for breach of contract and intentional and negligent 
misrepresentation. Id. at 121-22. 

160. Id. at 116. 
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If coaches are eligible for academic tenure, schools are certainly 
entitled to judge them on the same rigorous standards used for the 
regular faculty. Thus, courts have upheld directives requiring coaches 
and members of the athletic department to obtain doctorates or terminal 
degrees before promotion.*** These demands for scholarship—when 
added to the other pressures confronting coaches—may foreclose any 
realistic possibility of a coach attaining tenure. 

As full-fledged tenure candidates, coaches would also have to endure 
the usual intra-departmental, cross-disciplinary and university-wide 
evaluations of their credentials.*** This evaluation process—which scho- 
lars have traditionally directed with little interference from courts or 
outsiders’**—is rife with opportunities for exploiting the academic re- 
sentment and misunderstanding of athletics previously discussed.’ 
Indeed, given the risk of prejudiced or uninformed tenure decisions, 
many coaches would be extremely uncomfortable allowing academi- 
cians to judge their scholarly and professional accomplishments. 

The problems of articulating an appropriate standard of academic 
excellence for coaches and then conducting a fair and meaningful tenure 
review of a coach’s qualifications reinforce the central and inescapable 
fact that tenure does not meet the career needs of coaches and other 
nonscholars. 


B. Alternative Special Distinctions for Coaches 


One particularly promising method of dealing with coaches is to 
accord them a unique, ad hoc status within the institution. This ap- 
proach could effectively supplement a formal employment agreement 
since much of the embarrassment and resentment engendered by the 
negotiation process could be assuaged by customized treatment and/or 
honorific titles that give the coach an unmistakable message about how 
much the university or college values his or her work. Acknowledg- 





161. Countiss v. Trenton State College, 77 N.J. 590, 392 A.2d 1205 (N.J. 1978) 
(doctorate or significant progress towards that degree demanded of tenure candidates 
from the department of health and physical education); Fairchild v. Vermont State 
Colleges, 141 Vt. 362, 449 A.2d 932, 933 (1982) (criteria for tenure included ‘‘superior 
teaching; superior professional growth; average college and community service; and .. . 
acquisition of a terminal degree in [one’s] major teaching field’’). In Fairchild, the 
Vermont Supreme Court supported as not erroneous as a matter of law a determination 
by Johnson State College and the Vermont Labor Relations Board that the plaintiff coach’s 
‘unusually high quality teaching or coaching were not adequate substitutes for a terminal 
degree... .’’ Id. at 934. 

162. A key initial element in these proceedings might be peer reviews of a coach’s 
performance similar to those conducted in most academic departments. For an endorse- 
ment of peer reviews for coaches, see UNIVERSITY OF MINNESOTA REPORT, supra note 41, 
at 15. 

163. See, e.g., Dietz v. American Dental Assoc., 479 F. Supp. 554, 557 (E.D. Mich. 
1979). 

164. See supra notes 76-82 and accompanying text. 
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ments of coaches’ off-field contributions would also encourage them to 
become further involved with academic matters and other concerns of 
the university community and society-at-large. 

A number of schools have already begun to experiment along these 
lines. Princeton University paid tribute to its veteran basketball coach 
Pete Carril in 1984 by naming him to an endowed coaching chair;'** 
Carm Cozza recently received a similar appointment after over twenty 
years as Yale’s football coach.** Endowing the position clearly vests 
the incumbent coach with heightened prestige since only the most 
prominent faculty hold endowed chairs. In the case of a longtime 
coach, such as Cozza and Canil, the university also expresses its thanks 
for working so effectively within institutional strictures by producing 
winning teams composed of players who also meet with academic 
success.’*? There is no reason, however, why other colleges and uni- 
versities cannot similarly honor less senior coaches who have served 
their schools equally well. 

If a college does not have the money or the inclination to endow 
coaching positions, it can still devise nonfinancial distinctions. Open- 
ings usually exist on advisory boards and university committees. Schools 
can ask coaches to counsel senior administrators on athletics or other 
issues, to oversee intramural sports, or to organize or participate in 
programs on recreational instruction or drug abuse. Furthermore, given 
academe’s penchant for titles, it is not surprising that many institutions 
have bestowed impressive-sounding scholarly appellations on their 
coaches. Hooker v. Tufts University turned in part on the reasons 
behind Tufts’ elevation of its head football coach to the rank of ‘‘full 
professor’ in the department of physical education.’ The district court 
deemed this promotion ‘‘more administrative than academic,’’*” a means 
of recognizing the coach’s dedication and past achievements and not 
the product of a scholastic evaluation like those conducted for equiv- 
alent promotions in other disciplines. The Board of Regents of Texas 
A&M University, meanwhile, appointed former football coach Jackie 
Sherrill a ‘‘professor of athletics’ with ‘‘tenure’’ in appreciation for his 





165. Princeton University Office of Sports Information, Princeton Basketball Coaching 
Position Endowed (Press release dated May 19, 1984). 

166. Head Coaching Job Endowed by $1 Million Gift, Yale Football News, Sept. 20, 
1988, at 3. In announcing Cozza’s new title, Yale’s president expressed his hope that 
the endowed coaching position would ‘‘ensure that our students will continue to receive 
the same kind of excellence in coaching as they receive in our lecture halls and 
laboratories.”’ Id. At the University of Southern California, not only has the head football 
coach’s job been endowed, but so have most of the starting positions on the Trojan 
football team. Creating ‘‘endowed positions’’ for players is a means of raising money for 
the football program. USC hopes to expand upon this innovative marketing strategy by 
eventually endowing each of its ninety-five football scholarships. Smith, That Old School 
Spirit, SporTs ILLUSTRATED, Nov. 28, 1988, at 112. 

167. Presumably, holders of endowed chairs also receive higher salaries. 

168. See supra notes 153-60 and accompanying text. 

169. Hooker v. Tufts Univ., 581 F. Supp. 104, 114 (D. Mass. 1983). 
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raising the graduation rate among ‘‘Aggie’’ athletes—this despite Sher- 
rill’s teaching no classes and authoring no books, and notwithstanding 
the absence of a department of athletics at Texas A&M!?”° 

The academic titles granted to coaches, however, need not be purely 
honorary. Many coaches can make substantive scholarly contributions 
to their institutions. Coaches are typically polished and inspiring speak- 
ers and often hold advanced degrees.’”} The University of Minnesota 
Task Force on Intercollegiate Athletics urged administrators and faculty 
to ‘‘take advantage of the educational skills of individual coaches .. . 
[by] giving [them] adjunct or guest lecturer appointments, as appropri- 
ate.’’’”? Such appointments, the Task Force believed, could ‘‘foster 
greater integration of the athletic programs into the academic core of 
the University.’’*” 

Beyond giving their coaches new titles and charging them with 
classroom and boardroom duties, colleges can fashion special nonsalary 
benefits for these singular employees. Free university housing, compli- 
mentary golf club memberships and the use of university facilities for 
summer sports camps are the tip of the perquisite iceberg. Only the 
creativity of the parties, NCAA rules’ and institutional financial con- 
straints limit the possibilities.‘”> Colleges and universities should take 
better advantage of the fact that coaches dc not gauge their performance 
and worth solely on the basis of paycheck stubs. 


C. Eliminating Special Distinctions for Faculty 


To the extent that colleges and universities accept the concept of the 
employee-coach and address not just salary and benefits but also non- 
athletic and extra-university commitments within the scope of the work 
relationship, they might consider dealing with their purely academic 
employees in the same manner. Instead of treating coaches like faculty, 
universities would then treat faculty like coaches. Pushing collegiate 





170. Morgan, Is the Football Coach Really a Professor?, NEWSWEEK ON CAMPUS, May 
1988, at 35. The Sherrill appointment offended many A&M professors. The faculty senate 
passed a resolution of protest declaring that the coach’s new title ‘‘carries with it no real 
or pretended entry into the Texas A&M faculty of scholars, nor any supposed establish- 
ment of any academic entity called Athletics.’’ Id. 

171. For example, Nebraska football coach Tom Osborne, Iowa basketball coach Tom 
Davis, and former Indiana swimming coach James Counsilman have earned Ph.D.s while 
Notre Dame’s Lou Holtz has a master’s degree. 

172. UNIVERSITY OF MINNESOTA REPORT, supra note 41, at 16. 

173. Id. 

174. To date, the NCAA’s regulatory emphasis has been on bringing outside income 
and endorsements within the purview of the employer. See supra notes 33-35 and 
accompanying text. With certain exceptions, if the administration approves of a particular 
deal, the coach may proceed with that transaction. 

175. Budgetary limits, incidentally, also help to explain the widespread use of tenure 
as a faculty ‘‘benefit.’’ Since professors seek tenure’s promise of job security, schools 


need not offer more generous wages, pensions, and perquisites. Van Alstyne, supra note 
130, at 332. 
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employment to this logical extreme woula permit educational institu- 
tions to build upon the useful elements of the contractually-driven 
model while removing many of the disparities between their scholastic 
and business sides. For instance, under this theory a school might 
reasonably limit the additional income faculty derive from consulting, 
lecturing, publishing and research. These limits are analogous to NCAA 
and university controls over coaches’ endorsements and other outside 
compensation. Colleges might also regulate the time professors spend 
away from the institution.’”* Efforts to revamp the teacher’s role, how- 
ever, would probably not stop here. 

This Article has already explored why athletic directors might insist 
that their coaches sign noncompetition clauses agreeing not to accept 
positions at rival schools and to pay substantial liquidated damages to 
their former employer if they do. The same concerns equally apply to 
today’s high-priced and high-powered faculty. Major universities boldly 
raid their sister schools’ personnel, and superstar professors command 
six-figure salaries and massive research budgets.’””? Therefore, institu- 
tions using a faculty-employee model could demand the same assur- 
ances of loyalty from their key academics as from their football and 
basketball coaches. 

Faculty who devote their time to external consulting are not so 
different from coaches who market themselves through product en- 
dorsements. In both instances the university-employer is penalized 
because of the ‘‘intrinsic conflict of interest between the two roles, 
academic and entrepreneurial: the academic seeks knowledge and learn- 
ing for its own sake whereas the entrepreneur seeks to use knowledge 
and learning for financial gain.’’:” To promote loyalty to the college 
or university and to foster a faculty commitment to research, teaching, 
and public service, some commentators have suggested that universities 





176. Most schools have already adopted policies requiring that faculty devote no more 
than a specified number of hours or days per week to external activities. See, e.g., 
Conflict of Interest Policy for Faculty Members, in HANDBOOK FOR FACULTY AND ACADEMIC 
ADMINISTRATORS: A SELECTION OF POLICIES AND PROCEDURES OF THE UNIVERSITY OF PENNSYL- 
VANIA 35 (‘‘Faculty members should not engage in such extramural associations to an 
extent that detracts significantly from their availability for normal academic duties. These 
commitments in aggregate should not exceed one day per seven-day week during the 
academic year.’’). But once schools consciously decide to regard academicians as ordinary 
employees, a scholar’s failure or refusal to abide by such rules also becomes a material 
breach of an employment contract. 

177. Princeton University lured prize winning novelist Toni Morrison away from 
S.U.N.Y.-Albany; the University of California actively courted the University of Houston’s 
superconductor wizard Paul C. W. Chu. Toni Morrison to Teach at Princeton, N.Y. 
Times, Nov. 9, 1987, at C17, col.5; McDonald, U. of Houston Uses Texas-Sized Persuasion 
to Keep Physicist From Defecting to Berkeley, Chron. of Higher Educ., Apr. 13, 1988, at 
A1, col.2. This competition is particularly fierce over the limited pool of distinguished 
women and minority scholars. 

178. Robert H. Linnell, The University’s Failure: Summary, Recommendations and 
Conclusions. in DOLLARS AND SCHOLARS 129 (Linnell, ed. 1982). 
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‘institutionalize the professoriate’’ by requiring that ‘‘all those profes- 
sional activities currently conducted outside the institution—teaching 
and research for others, industrial consulting, [and] financial manage- 
ment involvement in businesses ... be conducted, if at all, through 
the institution and not on a personal-privaie basis.’’*”® 

Under such a regime, the college or university would exert greater 
influence over scholars’ activities and attention. In return, the faculty— 
who already enjoy academic freedom and modest formal work schedules 
conducive to research—could fairly expect to receive full-time, twelve- 
month appointments at competitive professional salaries. The objective 
would be a ‘‘core group of competent, committed and productive 
academics’’ who ‘“‘have the possibility of independent professional 
choice—independent of additional income—and [who would] be eval- 
uated on their professional contributions to teaching, scholarship and 
service. ’’1®° 

The possibility of radically redefining faculty status raises some 
provocative and intriguing questions. Would colleges and universities 
replace tenure with long term contracts? Could schools subject profes- 
sors to periodic evaluations and/or minimum publication requirements? 
How might a transition to this new regime be effected? Faculty members 
will strongly resist attempts to strip them of any deferential and pref- 
erential treatment which they now enjoy. Colleges and universities 
seeking to classify teachers as conventional employees should prepare 
for a long and difficult struggle. 


D. Medical School Clinical Practice Model 


Examination of the mechanisms governing the labor and compensa- 
tion of teaching physicians in university medical schools and associated 
clinical practices could provide further guidance in fixing the coach’s 
proper duties. These clinician-educators may offer a considerably better 
paradigm to coaches than do faculty in schools of arts and sciences. 
This model has the added virtue of dealing realistically with the fact 
that many medical school faculty have thriving practices that can 
generate income far in excess of what they earn from teaching—a point 
readily grasped by coaches capable of doubling or tripling their salaries 
through endorsements and media appearances. 

Like coaches, doctors who teach are educators only in a secondary 
sense. Their primary responsibilities are as health care providers. Al- 
though they take the education of medical students seriously, they must 





179. Id. at 130. 

180. Id. at 134. Linnell contends that by establishing professional practice plans for 
faculty, universities can eliminate potential conflicts of interest over consluting, bring 
professors’ and administrators’ interests back into alignment, provide new sources of 
institutional income, and promote the dissemination and application of new discoveries. 
Id. at 131, 138-39. See also infra notes 185-88 and accompanying text for a discussion 
of professional practice plans for faculty. 
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put patient-care first. Fairly or unfairly, coaches at major athletic powers 
are similarly compelled to put the well-being of their teams—as meas- 
ured by their won-lost records—and the health of the school’s sports 
program ahead of the interests of particular student-athletes. Doctors 
exercise near-total control over the content of the medical care they 
furnish and the composition of their support staff (assisting surgeons, 
residents, and nurses). Likewise, head coaches demand autonomy in 
selecting assistant coaches, running practices, and determining game 
strategy.’*1 Both doctors and coaches are extremely mobile, able to 
switch affiliations from hospital to hospital without an automatic loss 
of patients’®? or from one college or university to another.” Finally, 
members of each of these groups have been accused of placing their 
primary allegiance in others of the same profession rather than in their 
employers. 

In light of these similarities, institutions might pattern their treatment 
of coaches after that given to full-time clinical faculty. These physician- 
instructors grant the university control over what would otherwise be 
their private billings. The school’s hospital or the appropriate clinical 
group then collects the doctor’s fees and, in turn, pays the doctor a 
salary reflecting both academic duties, such as teaching, advising, and 
administrative tasks, and the income yielded by his or her practice.’* 
This latter element typically makes up by far the greater portion of the 
physician’s wages. 

From the doctor’s perspective this arrangement provides crucial fa- 
cilities and services, like office space and access to laboratories and 
hospitals, as well as a valuable association with a prestigious educa- 
tional organization. In order to secure these advantages, the practitioner 
agrees to share his or her revenues with the institution. From the 
university’s perspective, this system ensures that its medical program 
benefits, both in terms of the knowledge acquired by its students and 
the care offered to patients, from the presence of top quality physicians. 

Clinical practice agreements can also produce substantial funds for 
the institution and can reinforce doctors’ scholarly obligations. In Gross 
v. University of Tennessee,'** the Sixth Circuit considered the consti- 
tutionality of a ‘‘policy that full-time medical faculty enter into a 
‘medical practice income agreement’ that would siphon off outside 





181. See supra notes 100-03 and accompanying text. 

182. Naturally, significant patient loss will occur if the physician relocates. 

183. Because NCAA rules require transfer students to sit out one full season of 
competition, it is unusual for a player to follow his or her coach. Occasionally, however, 
this does occur. For example, when basketball coach Paul Evans left the United States 
Naval Academy for the University of Pittsburgh, a number of his former players eventually 
transferred to Pitt. 

184. Different departments and clinical groups, of course, employ distinct formulae in 
distributing billing revenues. For a description of medical practice plans, see Linnell, 
supra note 178, at 131. 

185. 620 F.2d 109 (6th Cir. 1980). 
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medical earnings above a certain level. The primary purpose of this 
rule was to limit the faculty’s outside private practice and thus to foster 
greater devotion to teaching responsibilities.’’** The Sixth Circuit held 
that Tennessee had a legitimate state interest in promoting dedicated 
medical instruction and that capping the external income of faculty 
doctors was a lawful means of drawing their attention back to their 
role as educators. 1°’ 

Colleges and universities may find it worthwhile to reach a similar 
agreement with their coaches. This would permit the coach to sign 
lucrative endorsement and other contracts while allowing the school to 
reap some of the profits which it and its teams help create. Placing 
such a check on outside earnings also sends a clear message to the 
employee that the institution’s academic goals take precedence over 
media celebrity.‘** A few colleges and coaches are already exploring 
such a system. At the University of Maryland, when a coach endorses 
products, the administration takes a portion of the revenue.’® North 
Carolina’s Dean Smith donates half of the proceeds from his athletic 
shoe contract to his employer. Bobby Knight reportedly gives all of 
his ‘‘sneaker’’ money to the Indiana University Foundation.’ The 
University of Virginia’s athletic department formally bids out team 
sportswear endorsements to maximize the school’s income—a scheme 
that meets with the full approval of Cavalier basketball coach Terry 
Holland. 

One possible problem with this clinical-practice model is its potential 
for exacerbating the tension between athletic and nonathletic personnel. 
Medical faculty do not always enjoy harmonious relations with the rest 
of the professoriate. ‘‘Pure’’ scholars may stereotype physician-educa- 
tors as wealthy prima donnas far more interested in the parochial needs 
of the medical school than in the overall health of the institution. 
Doctors may share coaches’ negative impression of academicians as 
indecisive and impractical theorists.1°* At the same time, however, 
clinicians may sneer at the coach’s educational background and side 
with those arts and sciences faculty who argue that the coach has no 
real stake in the scholastic enterprise. The adoption of this model thus 





186. Id. at 110. 

187. Id. 

188. Income-limiting arrangements like this could be viewed as a logical extension of 
the NCAA rule requiring coaches to report all outside athletically-related earnings. See 
Boosters Barred from Recruiting; Coaches’ Income to be Watched, supra note 33 and 
accompanying text. 

189. Discussion with Kevin Weiberg, University of Maryland Associate Athletic Direc- 
tor, April, 1989. Furthermore, Maryland coaches can make individual endorsements only 
if the school does not negotiate a University-wide contract for the same products. 

190. See also U.V.’s Shoe Policy Could Be a Model, supra note 35, at 38. 

191. Says Holland: ‘‘I think all the money should go through the schools.’’ Id. Holland, 
incidentally, delivered all of his shoe endorsement fees to the athletic department even 
before the implementation of this bidding process. 

192. See supra note 63 and accompanying text. 
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may unfortunately create additional bases for resentment and group 
hostility. At worst, the university community might find itself Balkan- 
ized by rivalries among medical-academic, conventional-academic and 
athletic factions over money, status and intra-institutional power. Ob- 
viously, schools must guard against such danger. Even with this risk, 
though, the medical-school-faculty model could have great promise. 


CONCLUSION 


Ironically, much of the confusion over the role of the coach arises 
from the failure of scholars and educational administrators to give any 
sustained, serious thought to the purposes which the coach serves. It 
is time to correct this deficiency. Colleges must begin to deal honestly 
with coaches and should eliminate inconsistencies between their public 
image and the treatment which they in fact receive. 

Presidents and faculty face difficult choices about what they expect 
of their coaches and athletes—choices which may have important ram- 
ifications for the school’s reputation and finances. If the institution 
recognizes the primacy of academic achievement over athletic glory, 
the coach’s performance should be judged primarily on success at 
promoting educational goals. Thus, when the grade point averages and 
graduation rates of a coach’s players increase and those athletes become 
more integrated with the rest of the student body, a university would 
be wrong to discharge that coach solely on the basis of an unimpressive 
winning percentage. It would be even more reprehensible to cloak a 
termination made on these grounds in rhetoric citing the program’s 
need to ‘‘move in a new direction’’ or that it was simply ‘‘time for a 
change.”’ 

If, on the other hand, the institution determines that success in 
intercollegiate sports can give it needed national exposure and serve 
as a vital means of building alumni support, the college or university 
should openly admit and pursue this objective.*** Should the school, 
after making a commitment to win and furnishing its coach with all of 
the tools needed to produce a championship, still find itself with a 
losing team, it could justifiably dismiss the coach. At least then the 
employer would have given the coach sufficient notice of its designs. 

This raises a crucial point. As soon as the college or university has 
defined the central values of its athletic program, it must communicate 
those principles to the coach. Contract negotiations present an excellent 
opportunity for articulating institutional desires, establishing whether 





193. It is entirely possible that a college might reorder its priorities in favor of sporting 
triumph. Nevertheless, the author would hope that an increasing number of schools will 
choose to emphasize academics. The University of Alabama apparently made this latter 
choice in 1987 when its president stated that the new football coach’s personal integrity 
and commitment to education would be more important than his won-lost record. 
Clendinen, Now, for Crimson Tide, Winning’s Not Enough, N.Y. Times, Jan. 10, 1987, 
at 7, col.1. 








42 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 1 


scholarship takes precedence, and declaring what restrictions, if any, 
the school will place on the coach’s external money-making activities. 
The same negotiations may also address such disparate topics as re- 
cruiting standards, the coach’s university and public service obligations, 
and the circumstances under which the institution will permit the 
coach to seek a new job. If, during this dialogue, the prospective coach 
and the college realize that they do not share the same objectives, the 
coach should gracefully decline the offer of employment. Abortive 
contract discussions embarrass both sides far less than will a subsequent 
termination due to philosophical differences’ and will not stigmatize 
the coach to the same degree as a firing. 

The most visible part of the coach’s job takes place far from the 
classroom in front of thousands of fans and critics. Consequently, it is 
deceptively easy for administrators or scholars to perceive a direct 
correlation between the number of victories and the coach’s off-field 
importance and worth. However, in most cases, evaluating the coach 
only on this scale is unfair and misleading. If coaches cared exclusively 
about winning, they would have no reason to assume the active role 
in the university that many of them take, or to push their players to 
earn degrees, or to eschew more lucrative posts with professional teams. 
When hiring coaches, a college must search for men and women who 
will care about the institution and enthusiastically support its goals. 
Once it has found such individuals, the school must properly reward 
and encourage their sacrifice and loyalty. This Article has examined 
some of the forms that this effort might take. 

Coaches are integral and valued members of the university commu- 
nity. All residents of that community, including the coaches themselves, 
must understand this fact and appreciate why the departure of a good 
coach substantially damages the institution. This recognition will re- 
move obstacles to greater respect and cooperation among coaches, 
faculty and administrators. Such respect and cooperation are essential 
to any serious effort at resolving many of the problems that currently 
plague intercollegiate athletics. 





194. A university must always reserve the right to modify the intellectual underpin- 
nings of its athletic program—with the understanding, however, that if a shift in outlook 
puts the incumbent coach in an untenable position because the new values are incom- 
patible with his agenda, the university must permit him to leave. 
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Contract (“‘MCC’’): A Better Starting 
Point for Your Next Negotiation* 
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Pepper Rodgers, the former Georgia Tech football coach, may not 
have intended to revise completely how college and university admin- 
istrators view employment contracts with their football, basketball and 
baseball coaches, but he certainly did.’ 

Coach Rodgers jolted college presidents, attorneys and athletic direc- 
tors nationwide when he sued the Georgia Tech Athletic Association 
for damages for breach of contract because the Association terminated 
his coaching contract in 1979, two years before its term ended.” 

Some universities reacted promptly to the rising tide of litigation 
over coaching contracts, begun by Coach Rodgers, by paying new and 
careful attention to how these contracts are drafted. This new attention 
by university counsel already has had a positive impact upon the 
stability of programs for student-athletes, even at the highest level. 

In the spring of 1988, for example, a national sports magazine 
reported that North Carolina State (N.C. State) basketball coach Jim 
Valvano decided not to break his contract with N.C. State to take 
another coaching position at UCLA because his agreement with State 
would have required him to pay ‘‘at least $575,000’’ to buy out of his 
contract. N.C. State achieved this result, which gave its basketball 
program the stability N.C. State desired, due to careful contract drafting 
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12. 


3. A. Wolff, Call Him Irreplaceable, Sports ILLUSTRATED, Apr. 11, 1988, at 28, 33. 
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by the counsel and officials of N.C. State who negotiated the coach’s 
contract. Clearly, they carefully considered and agreed to each party’s 
rights and responsibilities should either party not honor the contract 
for its entire term. 

Other institutions, however, have not reacted as quickly. Many in- 
stitutions still appoint coaches by short-letter agreements of the type 
that caused trouble for the Georgia Tech Athletic Association when it 
decided to terminate Coach Rodgers.‘ In some cases, educational insti- 
tutions have used such letter-contracts because they lack the time or 
have not perceived the need to draft a more complete contract.’ 

Two factors compound the problem. First, a university often negoti- 
ates coaching contracts in a frenzy, making impossible a careful ‘‘in- 
vent-the-wheel’’ legal drafting job within the time constraints. Second, 
the ‘‘general’’ terms of university coaching contracts often are negoti- 
ated by persons who lack knowledge of the university’s interests and 
how to protect them. Consequently, a university often uses its attorney 
only to draft the terms of a ‘‘deal’’ already made and not to advise the 
university in advance. In these circumstances, it is not surprising when 
a contract results which fails to protect adequately the university’s 
interests. 

Through the cooperation of the National Association of College and 
University Attorneys’ (NACUA) Section on Athletics, we have reviewed 
coaching contracts from approximately fifty institutions to draft a Model 
University Coaching Contract (‘‘MCC’’). The following material should 
serve as a helpful resource for considering the many issues involved 
in today’s coaching contract negotiations. 

The model contract, which follows, should serve as a starting point 
for drafting. It does not substitute for understanding why universities 
need carefully-drafted contracts and whether a particular clause will 
accomplish the university’s goals. For counsel faced with the usual 
circumstances and pressures associated with sports contracts, the MCC 
and its commentary should enable the drafter to begin the project at 
full speed. 

For one assigned to draft a coaching contract, Rodgers v. Georgia 
Tech Athletic Association® provides a good starting point. Such a review 
provides four basic guidelines: 


(1) Know what compensation the coach receives or anticipates, 
from all sources, relating to his coaching position at the university. 





4. One general sentence in the letter-contract covered all of Pepper Rodgers’ benefits: 
“In addition, as an employee of the Association, you will be entitled to various insurance 
and pension benefits and perquisites as you become eligible therefore.’’ This vague 
sentence became the heart of the ensuing litigation. 

5. For a report on the coaching contracts currently in use, see the materials submitted 
by Edward N. Stoner II to the 1987 NACUA Convention, available from NACUA as item 
IV-87-22. 

6. 166 Ga. App. 156, 303 S.E.2d 467 (Ga. App. 1983). 
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(2) State explicitly in the contract all items which the university 
intends to provide as compensation. 

(3) State that the university provides no other compensation and 
is not responsible for any other compensation. 

(4) State the exact terms of the contract and the repercussions if 
either side prematurely terminates the contract. 


If a drafter follows these four rules, the contract will address the key 
issues of the agreement and will provide the basis for a good employ- 
ment relationship. 

In addition to the basic employment relationship, drafters must also 
consider external rules or policies which will have an impact upon the 
contract. For example, if the institution is a member of a conference 
or the NCAA, the contract must comply with conference and NCAA 
rules. A number of NCAA rules apply, but the most important ones 
include: 


(1) requiring that the coach obey and accept responsibility for 
compliance with NCAA rules;’ 

(2) requiring that the institution, not outside groups, accept re- 
sponsibility for the coach’s compensation;*® 

(3) prohibiting certain types of compensation at certain levels of 
competition;® and 

(4) requiring that the coaching contract reflect all compensation 
the coach receives, even from indirect sources.'° 


The NCAA’s ‘‘Recommended Policy 6’’ provides further advice for a 
drafter." 





7. The NCAA Constitution provides that ‘‘[cJontractual agreements between a coach 
and an institution shall include the stipulation that a coach who is found in violation 
of NCAA regulations shall be subject to disciplinary or corrective action as set forth in 
the provisions of the NCAA enforcement procedure.’’ NCAA Const. art. III, § 2(f) (1988- 
89 NCAA MANUAL at 19). 

8. See NCAA Const., art. III, § 2, Principle of Institutional Control and Responsibility 
and Case No. 111 (‘‘Supplemental Salary’’) (1988-89 NCAA MANwuAL at 344). 

9. See NCAA Bylaw 7-3 (Divs. II and III only) (1988-89 NCAA MANUAL at 144). 

10. NCAA Bylaws provide as follows for Divisions I and II: 

Contractual agreements between a coach and an institution shall stipulate that 

the coach annually report all athletically related income from sources outside 

the institution (including, but not limited to, income from annuities; sports 

camps; housing benefits; complimentary-ticket sales; television and radio pro- 

grams, and endorsement or consultant contracts with athletics shoe, apparel, 

or equipment manufacturers), through the director of athletics to the institution’s 

chief executive officer. 

NCAA Bylaw 7-4 (1988-89 NCAA MANwaAL at 141). 
11. NCAA Recommended Policy No. 6 states: 

Section 1. An individual as well as an institution should recognize the moral 

responsibilities inherent in respecting and fulfilling contractual agreements. 
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At least at NCAA Division I institutions, however, the NCAA’s 
recommendation that institutions give coaches academic tenure lacks 
merit. A coach does not teach in a classroom and the precepts of 
academic freedom do not apply to coaches.’* Moreover, few coaches 
desire the typical lifetime commitment to a single institution—the 
unspoken quid-pro-quo for a tenured professor’s contract security. Fi- 
nally, few coaches would accept a tenure track clause in their contract 
if, as a matter of fairness, the university kept the total coaching com- 
pensation package commensurate with that of his tenure track ‘‘peers.’’ 
Not surprisingly, few coaches request tenure. 

A coaching contract, like any other contract, has many ‘‘normal”’ 
clauses: term, salary and benefits, radio and television rights, and 
matters of state law. The MCC provides a checklist for the drafter. The 
alternative clauses of the draft and the comments provide the drafter a 
selection of ideas. 

Several issues peculiar to coaching contracts merit further comment. 
First, the head football coach at Dartmouth College recently sued the 
College by asserting that his contract to be the head coach prohibited 
the College from replacing him as head coach during the term of his 
contract.** To preclude this argument, drafters should consider two 
things: (1) negating the idea that the coach has exclusive rights to be 
the head coach or a coach at all, and (2) retaining the option to reassign 





Section 2. An institution should enter into a contractual agreement with a coach 
similar to those entered into with the other members of the faculty; and such 
a contract should include the assignment of faculty rank, benefits of tenure and 
retirement, and such other rights and privileges as are enjoyed by other members 
of the contracting institution’s faculty. 


Section 3. When a contracting institution makes special concessions to a coach, 
these should be set forth in detail in the contract and accepted as legal and 
binding in the same manner as the other provisions of the contractual agreement. 


Section 4. All salary agreements between a coach and an institution should be 
stated in the contract, and such salary should come from sources under the 
administrative control of the institution. 


Section 5. An educational institution seeking a coach who is under contract to 
another educational institution is morally obligated first to contact the institution 
that holds the agreement with the coach and secure permission to negotiate 
with the individual. 


Section 6. A coach should not enter into negotiations with a second institution 
during the term of a contract without first notifying the institution that is a 
party to this contractual agreement, and the coach then should keep the first 
institution’s administration informed concerning the negotiations. 


Section 7. No institution should engage the services of a coach prior to the 
coach’s release from any contractual obligations to another institution. 
12. See generally, Olswang, Union Security Provisions, Academic Freedom and 
Tenure: The Implications of Chicago Teachers Union v. Hudson, 14 J.C.U.L. 539 (1988). 
13. See also Yukica Sues, N.Y. Times, Dec. 3, 1985, at B20, col.1. 
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the coach to other duties, or no duties, for some or all of the remaining 
term of his contract if the coach is replaced as the head coach. The 
MCC addresses these points. 

Second, another football coach, Chuck Fairbanks, taught drafters of 
coaching contracts to include a ‘‘personal services’ covenant not to 
compete, as a legal tool to keep the coach from breaching his contract 
in mid-term." 

Of course, a more attractive solution is to promise the coach a large 
bonus for honoring the entire contract or a certain number of years of 
it. Such bonuses can take many forms—from cash to base salary esca- 
lators to forgiveness of mortgage payments. If the drafter has no such 
financial largesse available, the covenant not to compete is a useful 
option. 

State law controls the enforceability of such clauses. Any jurisdiction, 
however, may require that the clause be ancillary to the employment 
contract,*5 protect a properly protectable interest of the employer,’® and 
be reasonable in time, scope and geographic area.’” 

The importance of negotiating the covenant not to compete thought- 
fully and carefully cannot be overstated. With a proper clause, a 
university may have more accurate expectations as to whether the coach 
might leave in mid-contract for a competing job. Without such a clause, 
the university may lack clear and simple protection from a breach of 
contract. 

Rollover contract clauses are popular among some agents. We do not 
recommend such clauses but one rollover clause does appear in the 
MCC at Article 4.01B. Traditionally, a rollover clause provides that a 
coach always has a commitment from the university for a specific 
number of years—a tenure clause for coaches. At the end of each year 
(or other period), unless one party notifies the other of the intention 
not to rollover, the contract’s term extends for another like term so that 
the total term of the contract is, once again, X years. Generally, the 





14. New England Patriots Football Club, Inc. v. University of Colo., 592 F.2d 1196 
(1st Cir. 1979). See also Munchak v. Cunningham, 457 F.2d 721 (4th Cir. 1972); Houston 
Oilers v. Neely, 361 F.2d 36 (10th Cir.), cert. denied, 385 U.S. 840, 87 St. Ct. 92 (1966); 
Nassau Sports v. Peters, 352 F. Supp. 870 (E.D.N.Y. 1972); Winnipeg Rugby Football 
Club v. Freeman, 140 F. Supp. 365 (N.D. Ohio 1955). 

15. The employment relationship provides the consideration for the employee’s prom- 
ise not to compete. See, e.g., Harvest Ins. Agency, Inc. v. Inter-Ocean Ins. Co., 478 
N.E.2d 98, 104-06 (Ind. App. 1985). 

16. See, e.g., Hasty v. Rent-a-Driver, 671 S.W.2d 471 (Tenn. 1984). 

17. State law will provide guidance on the enforceability of a suggested time period, 
but a time period which is coextensive with the term of the contract should be safe. The 
university should carefully consider the geographic scope of the covenant if, for example, 
the university competes only regionally in the sport in question. The university should 
also analyze the level of competition, perhaps restricting only movement to the same 
NCAA level of competition, for example. Note, however, that Chuck Fairbanks’ contract 
prohibited him from moving from the professional ranks to the collegiate ranks. 
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suggestion of such a clause by a coach’s agent or attorney is a warning 
signal to the university’s negotiator. 

Rollover clauses have at least four drawbacks to universities. First, 
some agents and coaches consider a university’s notice of a decision 
not to extend the contract for the extra year (so that the contract would 
expire in X-minus-some years) to be a current breach of contract which 
allegedly and immediately entitles the coach to X-minus-one years of 
severance pay, or some other remedy. Although this rationale lacks 
logic, a court could so interpret a poorly drafted rollover clause. 

Second, rollover clauses are typically poorly drafted because drafters 
write them in the euphoria of the moment when the parties reach a 
tentative overall agreement to hire the coach. Often, no one—or at least 
no one from the university’s side—knows exactly what the clause means 
or what the coach intended. Furthermore, because the clause is fre- 
quently vague or not understood, it becomes a club that the departing 
coach’s agent or lawyer brandishes through the media. 

Third, rollover clauses require the university to give years of notice 
of its intention to let the contract expire. At best, the university should 
avoid this awkard and poor personnel practice. 

Finally, rollover clauses are typically one-sided. While they bar the 
university from removing the coach without paying him for the balance 
of the term, contracts with such clauses tend not to guarantee the 
university that the coach will not terminate the agreement and coach 
elsewhere. In short, contracts with such clauses tend to lack mutuality 
in the obligations of both parties. Because of these drawbacks, univer- 
sities should use rollover clauses very carefully, if at all. - 

A possible solution to either party’s desire to terminate the contract 
during its term is to provide that either party may terminate the contract 
during its term by paying liquidated damages, or ‘‘buying out’’ the 
contract. This approach allows the parties to understand clearly the 
extent of their obligation to each other. Moreover, if the liquidated 
amount is the same for either party, the agreement evenly balances 
each party’s obligations.*® 

Particular situations require unique clauses in the contract. One clause 
in the MCC prohibits a coach from complaining to the Trustees.’® 
Another clause, although not contained in the MCC, provides a financial 
incentive to the coach for a high graduation rate among the student- 
athletes. 

Finally, some considerations are unique to state-related institutions. 
As the Supreme Court recently clarified in NCAA v. Tarkanian,”° a 
state school must not assume that state law or fourteenth amendment 
due process requirements will not apply simply because the school 
belongs to the NCAA. Indeed, Tarkanian strongly suggests that a state 





18. See infra MCC article 6.02(b)[A] and [B]. 
19. See infra MCC article 9.19. 


20. 109 S. Ct. 454, 454 n.1 (1988) (describing Coach Tarkanian’s coaching contract). 
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university consider state due process requirements.** At the very least. 
the university may want the coach to agree that the NCAA process 
provided in its Constitution, Bylaws and Enforcement Proceedings, as 
amended from time to time, is the only process due the coach. 

In the best of worlds, university counsel will have the opportunity 
to draft their next coaching contract carefully, before the parties reach 
agreement. If so, the MCC and its commentary provide a welcome 
starting point. If, instead, time is short, perhaps the MCC will be even 
more helpful. 





21. Id. Gary Moss, the former men’s basketball coach at Sam Houston State University 
sued the University, the NCAA, and several of their officials alleging that the University 
denied him due process under the Texas State Constitution when the University fired 
him without a hearing. The University fired him due to alleged NCAA violations which 
he committed at West Texas State University, his former employer and another NCAA 
member. CHRON. OF HIGHER Epuc., Feb. 1, 1989, at 29, 31. The lawsuit against the 
University was settled when the University assigned the coach to a non-athletic post 
through May 31. Chron. of Higher Educ., Feb. 15, 1989, at 36. 
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MODEL UNIVERSITY COACHING CONTRACT 


[The pronouns used in this model contract and the comments 
thereto are not intended to convey the masculine gender alone; 
this usage is employed to avoid awkward grammatical situations 
which would occur otherwise.] 


This Employment Agreement is made this __ day of 

, between _____ (the ‘‘University’’) and ________ (the 

‘‘Employee’’) and it cancels and replaces any and all prior employment 
agreements between these two parties. 





Comments. The purpose of the introductory paragraph of the 
Model University Coaching Contract (‘‘MCC’’) is to identify the 
parties to the Agreement and the date of its making. The most 
notable feature of the introductory paragraph is its express can- 
cellation and replacement of any and all prior employment agree- 
ments between the parties. Although the MCC contains a standard 
merger clause stating that the Agreement supersedes any prior 
understandings and agreements between the parties (see Section 
9.09), inserting such a statement in the introductory paragraph 
reinforces the primacy of this Agreement, particularly where the 
parties may have had extensive discussions and negotiations prior 
to entering into the Agreement. 


ARTICLE I—PURPOSE 


The University and the Employee have entered into this Employment 
Agreement because the University desires to hire the Employee for a 
period of ( ) years with the Employee’s assurance that 
he will serve the entire term of this Employment Agreement, a long- 
term commitment by the Employee being critical to the University’s 
desire to run a stable athletics program. The University and the Em- 
ployee agree that head coaches of intercollegiate athletic teams at the 
University conduct their professional activities under circumstances 
unique in the family of University employees, including evaluation and 
scrutiny of team performances by the public and the media and control 
by external rules and regulations. These circumstances justify job se- 
curity and commitment by the Employee longer than one year but less 
than a continuous appointment. The Employee desires to obtain the 
opportunities of employment with the University which are set forth 
in this Employment Agreement. For these reasons, the University has 
agreed to employ the Employee and the Employee has promised to be 
employed by the University upon the following terms and conditions. 





Comments. Article I is drafted to emphasize the importance of 
the Employee’s commitment to serving the entire term of the 
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Agreement and the uniqueness of coaching positions within the 
University community. These recitations support other portions of 
the Agreement, particularly both parties’ ability to terminate and 
liquidated damages upon termination under Article VI and the 
restrictions on accepting competitive employment in Article VII. 


ARTICLE II—CONFIDENTIALITY 


It is the desire of the parties that the terms and conditions of this 
Employment Agreement shall be kept strictly confidential. Thus, each 
party agrees to keep the terms and conditions of this Employment 
Agreement confidential and to refrain from disclosing the terms and 
conditions of this Employment Agreement without the advance written 
permission of the other party, unless disclosure by the University is 
required by law. Furthermore, it is understood and agreed that dis- 
agreements between the parties over any term or condition of this 
Employment Agreement shall be treated confidentially and that the 
parties and their representatives shall not publicize to third persons, 
other than immediate family or those participating directly in negotia- 
tions over the matter, the fact of a disagreement or its submission to 
arbitration pursuant to the terms of Section 9.04 of this Employment 
Agreement. The parties further agree that they will not give access to 
this Agreement to anyone without the prior written consent of the other 
party hereto. It is agreed, however, that the University and the Employee 
shall issue a joint press release concerning this Employment Agreement 
and any extension or modification thereof which may describe the 
terms and conditions thereof in general terms and the parties may 
thereafter repeat the details set forth in the press release, but otherwise 
the parties shall treat the details of this Employment Agreement con- 
fidentially. 


Comments. Article II focuses on confidentiality and limited 
public disclosure of the Agreement. It expressly states that the 
parties will keep strictly confidential the terms and conditions of 
the Agreement unless one party agrees to allow disclosure by the 
other or disclosure by the University is required by law. It also 
subjects the parties to confidentiality concerning disagreements 
and refers to the provision for the submission of any disagreements 
to arbitration, and forbids one party from granting third parties 
access to the Agreement without permission from the other party. 

Article II calls for joint press releases concerning the Agreement 
and any extensions or modifications of it. Such press releases are 
intended to satisfy the media’s and the public’s curiosity concern- 
ing the Agreement. Issuance of these press releases on a joint 
basis allows the parties to agree as to what terms and conditions 
should be disclosed. 
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ARTICLE III—PosITION 


Comments. Article III defines the Employee’s position as an 
employee of the University and the responsibilities he is to have 
in his initial capacity as a coach of one of the University’s 
intercollegiate athletic teams. When properly coordinated with 
Articles VI and VII concerning termination and restrictions on 
competitive employment, respectively, Article III affords the Uni- 
versity a great deal of latitude in controlling the activities of the 
Employee while he is subject to the Agreement. In addition, these 
provisions can be utilized to allow the University to relieve the 
Employee of his duties as a coach without subjecting the University 
to liability for breach of the Agreement or damages in excess of 
the guaranteed base salary up to the date of termination. 


3.01. Employment as Employee of University Subject to 
Reassignment. 


The Employee is hereby employed by the University. Throughout the 
term of this Employment Agreement, the Employee shall use his best 
full-time energies and abilities for the exclusive benefit of the Univer- 
sity. The Employee shall serve initially as the _____ Coach of the 
University’s intercollegiate ___ team and it is the goal of the 
parties that the Employee shall serve as the ______ Coach of the 
University’s intercollegiate ____ team throughout the term of this 
Employment Agreement. It is understood by the parties, however, that 
the University retains the right to assign the Employee to other positions 
with different duties during the term of this Agreement. In no event, 
however, will the Employee be assigned to any position which is not 
consistent with his education and experience. [If the University makes 
such a decision to reassign the Employee and the Employee refuses to 
accept such reassignment, then the University may terminate this Agree- 
ment pursuant to the terms and conditions for termination by the 
University set forth in Section 6.01.b hereof. ] 


Comments. Should the University desire to remove the Employee 
from his coaching position, it can do so without terminating his 
employment or the Agreement by means of reassignment. Fur- 
thermore, by expressly including a provision for reassignment, the 
University can avoid an argument that the Employee is construc- 
tively discharged by such reassignment. 

The bracketed material shifts the burden of refusing to accept 
reassignment to the Employee. If used in conjunction with para- 
graph (3) of Section 6.01.b, the bracketed portion of this section 
establishes the Employee’s refusal to accept reassignment as cause 
for the University to terminate the Agreement, and thus limits the 
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University’s liability. 

For cases in which the University is not in a position to bargain 
for and include in the Agreement the ability to terminate for cause 
if the Employee refuses to accept reassignment, the bracketed 
material here (and in Section 6.01.b(3)) is not appropriate. In 
such cases, the University may provide for termination without 
cause by adopting Sections 6.01.e, f and g. In that case, however, 
the University will be liable for liquidated damages. In addition, 
the restrictive covenant set forth in Alternative A of Section 7.01 
will be subject to the exceptions provided for in the bracketed 
material therein if the Agreement is terminated without cause. 
The advantages to the University of establishing its ability to 
reassign the Employee and the Employee’s refusal to accept reas- 
signment as cause for termination may justify more flexibility on 
other issues in order that these provisions may be incorporated 
into the Agreement. If the bracketed material is used here, Section 
6.01.b(3) should also be used, and the bracketed material in 
Alternative A of Section 7.01 should not be used. 


3.02. Description of Employee’s Responsibilities. 


a. Recognition of Duties. The Employee agrees to be a loyal em- 
ployee of the University. The Employee agrees to devote his best efforts 
full time to the performance of his duties for the University, to give 
proper time and attention to furthering his responsibilities to the Uni- 
versity and to comply with all rules, regulations, policies, and decisions 
established or issued by the University. The Employee recognizes that 
his statements about the University and its administrators are often 
publicized and he agrees to use his best efforts to keep positive and 
constructive in tone any public comments he makes about University 
policies or actions taken by senior administrators. The Employee also 
agrees that notwithstanding the provisions of Section 5.04, during the 
term of this Employment Agreement, he will not engage, directly or 
indirectly, in any business which would detract from his ability to 
apply his best efforts to the performance of his duties hereunder. The 
Employee also agrees not to usurp any corporate opportunities of the 
University. 


Comments. This section makes clear that the Employee recog- 
nizes his duties under the Agreement, with emphasis on the public 
visibility of the Employee and his duty to keep statements with 
regard to the University positive and constructive. 


b. General Duties and Responsibilities of Employee. During the 
period in which the University employs the Employee as ______ 
Coach of the University’s intercollegiate ________ team, the Employee 
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agrees to undertake and perform properly, efficiently, to the best of his 
ability and consonant with the standards of the University all duties 
and responsibilities attendant to the position of _______ Coach of the 
University’s ______ team _ as set forth in Section 3.02.c. The Em- 
ployee further agrees to abide by and comply with the constitution, 
bylaws and interpretations of the National Collegiate Athletic Associa- 
tion (“NCAA’’) and all NCAA, _____ Conference and University 
rules and regulations relating to the conduct and administration of the 
program, including recruiting rules, as now constituted or 
as any of the same may be amended during the term hereof. In the 
event that the Employee becomes aware, or has reasonable cause to 
believe, that violations of such constitution, bylaws, interpretations, 
rules or regulations may have taken place, he shall report the same 
promptly to the Athletic Director of the University. The Employee 
agrees to adhere to, to respect and to follow the academic standards 
and requirements of the University in regard to the recruiting and 
eligibility of prospective and current student-athletes for the 
program. All academic standards, requirements and policies of the 
University shall also be observed by the Employee and members of his 
staff, including assistant coaches, at all times and shall not be compro- 
mised or violated at any time. 

If the Employee is reassigned to a different position pursuant to the 
provisions of Section 3.01 hereof, he will undertake and perform prop- 
erly, efficiently, to the best of his ability and consonant with the 
standards of the University all duties and responsibilities delegated to 
him by the University as part of such position and shall comply with 
all of the provisions of this Agreement applicable to such position. 


Comments. Subsection b sets forth the general duties and re- 
sponsibilities of the Employee both while serving as a coach and 
after any reassignment that may occur. Emphasis is placed on 
complying with NCAA, Conference and University rules and re- 
gulations. 


c. Specific Duties and Responsibilities While Employed As Coach. 
As of the beginning of this Employment Agreement, the duties and 
responsibilities assigned to the Employee in connection with his posi- 
tion as _______ Coach of the University’s _______ program are as 
set forth below. This list of specific duties and responsibilities supple- 
ments and is not exclusive of the other general duties and responsibil- 
ities provided for elsewhere in this Employment Agreement. 


i. General Description: the position of _______ Coach of the 
University’s ______ program is a specialized professional 
position. By holding this position, Employee is not eligible 
for tenure. The Employee is responsible for evaluating, re- 
cruiting, training and coaching student-athletes to compete 
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successfully against major college competition in a quality 
program. 


Internal Evaluation System: Each year the Employee will be 
responsible for the implementation of a three-part evaluation 
system which includes: 


A. player self-evaluation; 
B. player-team evaluation; and 
C. player evaluation of coaches. 


Responsibilities: In his position as _____ Coach of the 
University’s ______ program, the Employee is held di- 
rectly accountable for these general responsibilities relating 
to the ______ program: budget[, scheduling] and the re- 
cruiting, training, supervision, evaluation and performance 
of student-athletes and coaching staff. 


Specific Responsibilities: This position has these additional 
specific responsibilities: 


A. Supervise assistant coaches, including compliance by 
such coaches with ________ Conference and NCAA rules 
and regulations; 


Participate in the instruction and coaching of student- 
athletes; 


Determine scouting schedules for high school and college 
games; 


Interview prospective players, their parents and coaches; 
Contact media, alumni and civic groups; 


Work to integrate sports into the whole spectrum of 
academic life to complement the University and its mis- 
sion in the community; 


Work within the confines of rules, regulations, guidelines 
and policies of the University athletic department; 


Keep public statements complimentary to the athletic 
program and to the University; 
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I. Make every effort, working in cooperation with and sup- 
port of the University’s faculty and administrative offi- 
cials, to ensure that all student-athletes’ academic 
requirements are met; 


Have complete knowledge of the rules and regulations 
governing intercollegiate athletic competition and main- 
tain strict compliance therewith by the program; 


Apply effectively experience in recruiting, training and 
coaching of student-athletes; 


Be a disciplinarian but be fair, sympathetic and protective 
of the student-athletes while motivating them to excel- 
lence; 


Maintain a mature and rational attitude, keep emotions 
in control and downplay defeats; 


Prepare players for each game and each season with 
dedication; and 


Establish and maintain a frequent and systematic program 
of personal communication with the University’s student 
body. 


Comments. This subsection lists a sample of the specific duties 
and responsibilities of the Employee while employed as a coach. 
This list may be revised consistent with the duties assigned to 
coaches at the University. The internal evaluation system in part 
ii may be replaced by any similar program in use at the University. 
For further information, see Golden, Player Evaluation of Coaches, 
1980 AMERICAN FOOTBALL COACHES Ass’N, SUMMER MANUAL 99-100. 

The drafter should include the bracketed material on scheduling 
in part iii if it will be the Employee’s responsibility. Section 9.03 
addresses scheduling if it will be the Athletic Director’s respon- 
sibility. 


3.03. Employee May Be Disciplined for Violations of NCAA Rules and 
Regulations. 


If the Employee is found to be in violation of NCAA rules and 
regulations, whether while employed by the university or during prior 
employment at another NCAA member institution, the Employee shall 
be subject to disciplinary or corrective action as set forth in the NCAA 
enforcement procedure. The Employee may be suspended for a period 
of time, without pay, or the employment of the Employee may be 
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terminated as provided in Section 6.01.b hereof if the Employee is 
found to have been involved in serious or intentional violations of 
NCAA, _________ Conference or University rules and regulations. 


Comments. Section 3.03 is designed to satisfy Article 3, Section 
2(g) of the NCAA Constitution, which requires that contractual 
agreements between a coach and an institution include a stipu- 
lation that a coach found to be in violation of NCAA regulations 
be subject to disciplinary or corrective action in accordance with 
the NCAA’s enforcement procedures. Section 3.03 also cross-re- 
ferences Section 6.01.b, which provides for termination by the 
University for cause if the Employee commits serious or intentional 
violations of NCAA, Conference or University rules and regula- 
tions. 


3.04. Reporting Relationship. 


The Employee shall report to the Athletic Director or to such other 
person as may be designated from time to time by the President of the 
University as the Employee’s reporting superior. 

The Employee’s job duties and responsibilities shall be reviewed, 
revised and assigned from time to time by the Employee’s reporting 
superior, whether it be the Athletic Director or some other person. As 
of the beginning of this Employment Agreement, the job duties and 
responsibilities assigned to the Employee are those set forth in Section 
3.02 hereof. The Employee is expected to work closely with a variety 
of Athletic Department and University staff on all matters affecting the 
intercollegiate _____ program or otherwise connected with the dis- 
charge of his duties as an employee of the University. If items arise 
that cannot be resolved satisfactorily between the Employee and his 
reporting superior, and if such items involve significant policy issues, 
the Employee may have direct access to the President of the University 
or the President’s designee. The President or the designee will decide 
whether to consider the particular item and any disposition to be made 
of it. 


Comments. Section 3.04 identifies the Employee’s reporting su- 
perior and directs that the Employee work closely with other 
members of the Athletic Department and University staff. The 
Employee is also given limited access to the President of the 
University when disputes arise concerning significant issues. 


ARTICLE IV—TERM OF EMPLOYMENT 


4.01. Term of Agreement. 


[Alternative A—No Provision for Extension or Renewal] 
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The Employee’s employment hereunder shall commence , 

, and shall continue until this Agreement terminates on 

; provided that this provision is subject to 

the terms and conditions of Article VI hereof concerning termination 

and Article VII hereof concerning restrictions on competition and nei- 

ther party shall have any right to terminate this Agreement prior to 
; , except as provided therein. 








Comments. Alternative A is the simplest approach to the term 
of the Agreement, providing that the term is for a stated number 
of years subject to earlier termination pursuant to Article VI and 
subject to the restrictions on competitive employment in Article 
VII. 


[Alternative B—Provision for Automatic Renewal] 

The initial term of this Employment Agreement shall be for a period 
of ( ) year(s) beginning on the _________ day of 
, and expiring on the ________ day of ______, 
simian , subject to automatic renewal as hereafter provided. Unless 
either party shall in writing notify the other party of an intention not 
to renew this Agreement on or before the ________ day of 
of any year during the initial term or any renewed term of this Em- 
ployment Agreement or this Agreement is terminated in accordance 
with the provisions set forth in Article VI hereof, this Agreement shall, 
without further action being required by the parties, be automatically 
renewed for a term of ( ) year(s) from and after any such 

day of ________. It is the express intention of the parties 
by this Section 4.01[B] to provide for an automatic renewal of this 
Agreement for a new term of ( ) year(s) beginning 
each _________, unless either of the parties shall express to the other 
in writing an intention not to so renew and extend this Agreement or 
the Agreement is terminated in accordance with the provisions set forth 
in Article VI hereof. 














Comments. Alternative B calls for automatic renewal if notice 
of intent not to renew is not given and the Agreement is not 
terminated earlier pursuant to Article VI. The drafters of the MCC 
do not recommend the use of this clause for the reasons set forth 
in the introduction. 


[Alternative C—Provision for Optional Extension] 

The University hereby employs and the Employee hereby accepts 
employment hereunder for the period beginning on 
and ending on , subject, however, to prior ter- 
mination in accordance with the provisions set forth in Article VI 
hereof. The term of this Employment Agreement may be extended for 





’ 
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( ) additional year(s) by written agreement of the parties 
made prior to ‘ 





[Alternative D—Provision for State University Which Cannot Enter Into 
Agreements for Longer Than One Year, With Expression of Intent to 
Continue to Employ Employee] 

The term of this Employment Agreement shall be for one (1) year, 
commencing and terminating _____, 
—_______.. The parties hereby acknowledge that the University is an 
agency of the State of and that the laws of the State of 
prohibit the University from entering into legally binding agreements 
for periods longer than one year. The parties also agree, however, that 
absent the occurrence of an event or events that would allow for 
termination of this Agreement in accordance with the provisions set 
forth in Article VI hereof or events beyond their control prohibiting 
such action, it is their intent to enter into successive one-year Agree- 
ments on substantially the same terms and conditions as this Agreement 
for each of the next ( ) year(s). 


¥ 








Comments. Alternative D is directed toward state universities 
and colleges or other institutions which cannot enter into agree- 
ments that bind the institution for more than one year. It includes 
an expression of intent to enter into successive one-year Agree- 
ments for several additional years. Institutions which desire a 
means of encouraging the Employee to enter into successive Agree- 
ments for several years should consider supplemental compensa- 
tion based on years of service. One such provision is set forth in 
Alternative B of Section 5.06. 


ARTICLE V—COMPENSATION 


In consideration for the promises he has made in entering into this 
Employment Agreement, the Employee shall be entitled to the following 
forms of compensation: guaranteed base salary payments; the possibility 
of merit increases in base salary; fringe benefits; opportunities to earn 
outside income; and opportunities to earn supplemental compensation 
as a form of incentive bonus. Each of these items is described below. 
All payments from the University are subject to normal deductions and 
withholding for state, local and federal taxes and for any retirement or 
other benefits to which the Employee is entitled or in which he 
participates, and are subject to the terms and conditions of Article VI 
hereof concerning termination of this Agreement and Article VII hereof 
concerning restrictions on competitive employment. 


5.01. Guaranteed Base Salary. 


The guaranteed base salary paid by the University to the Employee 
for services and satisfactory performance of the terms and conditions 
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of this Employment Agreement shall be at the rate of ______ dollars 
per year, payable in _________ installments by the University to the 
Employee on the _______ day of each calendar month during the 
term of this Agreement. 


5.02. Merit Increases Based on Periodic Evaluations. 


During the term of this Employment Agreement, the Employee shall 
be eligible for merit raises (above the guaranteed base salary amount 
set forth in Section 5.01 hereof) on the following terms and conditions. 


a. Periodic Personnel Evaluations. The Employee’s performance of 
his job duties and responsibilities, distinguished from his won-loss 
record, will be evaluated by his reporting superior periodically on the 
same basis as performance evaluations are done for other employees of 
the Employee’s classification within the University. These evaluations 
also will take into account prior evaluations and the expectations and 
goals set for the Employee in such prior evaluations. In addition, each 
year that he serves as _______ Coach of the University’s ____ 
team, the Employee will be responsible for the implementation of a 
three-part evaluation system which includes player self-evaluation, 
player-team evaluation and player evaluation of coaches. The skill with 
which the Employee implements this three-part evaluation system will 
be reviewed during his periodic reviews. 


b. Eligibility for Merit Raise. The Employee shall be eligible to be 
paid at a merit raise level (above the guaranteed base salary amount 
set forth in Section 5.01 hereof) if justified by the periodic evaluations 
of his reporting superior. The amount of any merit increase monies 
available to the University which are to be awarded to the Employee 
as a merit raise shall be determined by using the same process for 
evaluating and rewarding meritorious performance as is used for other 
employees of the Employee’s classification within the University. In 
determining eligibility for or the amounts of any such merit raise, any 
supplemental compensation paid to the Employee under Sections 5.05 
or 5.06 hereof shall not be considered. The Employee will be eligible 
for his first merit review on ; with any merit raise 
awarded to be effective In subsequent years, any 
merit raises awarded also will be effective as of 








Comments. This Section covers merit increases based on periodic 
evaluations by the Employee’s reporting superior which occur on 
the same basis as evaluations and increases available to other 
employees within the Employee’s classification. Supplemental 
compensation based on the successes of a team coached by the 
Employee is provided for separately under Section 5.05. 


5.03. Fringe Benefits. 
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During the term of this Employment Agreement, the University will 
provide the Employee with the fringe benefits described in this Section 
5.03 [and Appendix ________, attached hereto], and no others. 


a. Standard University Fringe Benefits [With Optional Provision for 
Attachment Summarizing Standard Benefits]. The Employee shall be 
entitled to the standard University fringe benefits appropriate to the 
Employee’s classification, including (among other things) group life 
insurance, vacation with pay, family medical coverage and TIAA/CREF 
contributions. [All of the standard benefits which are to be provided 
are listed in Appendix ________, attached hereto.] If any benefit is 
based in whole or in part upon salary paid to the Employee, such 
consideration shall be made without including any outside income or 
supplemental compensation paid in accordance with the provisions set 
forth in Sections 5.04, 5.05 and 5.06 hereof. 


b. Expenses. The University will reimburse the Employee for all 
travel and out-of-pocket expenses reasonably incurred by him for the 
purpose of and in connection with the performance of his duties under 
this Agreement, including but not limited to expenses incurred while 
recruiting and scouting. Such reimbursement shall be made in accor- 
dance with the standard procedures of the University upon presentation 
to the University of vouchers or other statements itemizing such ex- 
penses in reasonable detail. 


c. Automobile. 
[Alternative A] 

The University, as additional compensation to the Employee, shall 
make arrangements for and provide to the Employee on a loan basis 
an automobile for his use during the term of this Agreement. The 
Employee shall be entitled to select such vehicle as is commensurate 
with the position which he holds as a leading representative of the 
Department of Athletics at the University. It is further agreed that the 
University shall provide and make available to the Employee appropri- 
ate gasoline credit cards for the Employee’s use in the performance of 
his duties with the University pursuant to this Agreement, which cards 
shall be available to the Employee throughout the term of this Agree- 
ment. The University further agrees to provide appropriate liability and 
comprehensive automobile insurance to cover the Employee in the use 
and operation of said vehicle during the term of this Agreement. 


[Alternative B—State University] 

The Employee will be extended the use of a _________ State vehicle 
to be used to transact his official duties under this Agreement in 
accordance with ________ State law and University regulations con- 
cerning such use. The normal expenses incurred by the Employee in 
operating such vehicle will be covered by the University and insurance 
for such vehicle will be provided under the University’s insurance 
policy. 
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d. Club Membership. The University will pay the Employee’s annual 
membership dues at a mutually agreed upon golf or country club, 
which club shall be within a ( ___) mile radius of the 
University. 





e. Season Tickets. The University will provide the Employee with 
( ) tickets to each of the University’s 
team’s games, including post-season ____-____ games or tournaments, 
and ( ) tickets to each home game of each of the 
University’s other varsity intercollegiate athletic teams. 








f. Tuition Waiver. The University shall provide the Employee with 

a tuition waiver for all members of the Employee’s immediate family, 

, in accordance with the University’s Tuition Waiver Plan for employees 

of the Employee’s classification [, a copy of which Plan is attached 
hereto as Appendix ]. 


Comments. Fringe benefits are likely to vary depending on the 
University and the demands and expectations of the Employee. 
The University will be well-served, however, if every fringe benefit 
provided the Employee is listed in the Agreement. This will 
eliminate the Employee’s ability to assert entitlement to benefits 
not included in the Agreement. 


5.04. Opportunities to Earn Outside Income. 





While the Employee is representing the University as Coach 
of its intercollegiate ___ team, he shall have the opportunity to 
earn outside income as a result thereof, but only upon the following 
terms and conditions. 


a. General Provisions Concerning Outside Income. The following 
general terms and conditions shall apply to each case in which the 
Employee seeks to or makes arrangements to earn outside income as a 
result of his being _____ Coach of the University’s _____ team. 


i. University Obligations Are Primary. Such outside activities 
shall not interfere with the full and complete performance by 
_the Employee of his duties and obligations as a University 
employee, recognizing always that the Employee’s primary 
obligations lie with the University and its students. 


NCAA Rules Control. In no event shall the Employee accept 
or receive directly or indirectly any monies, benefit or any 
other gratuity whatsoever from any person, corporation, Uni- 
versity booster club or alumni association or other benefactor 
if such action would violate NCAA legislation or the consti- 
tution, bylaws, rules and regulations or interpretations thereof 
of the NCAA and ________ Conference as now or hereafter 
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enacted. Changes of such legislation, constitution, bylaws, 
rules and regulations or interpretations thereof shall auto- 
matically apply to this Agreement without the necessity of a 
written modification. 


University Approval Is Required. The Employee shall obtain 
the advance written approval of his reporting superior before 
entering into such agreements, which approval shall not be 
unreasonably withheld. 


University Is Not Liable. Such activities are independent of 
the Employee’s University employment, and the University 
shall have no responsibility or liability for any claims arising 
therefrom. 


Employee Retains All Revenues. Except for the limitations on 
such outside compensation as established by or set forth in 
this Agreement and in the constitution, bylaws, rules and 
regulations and interpretations thereof of the University, the 
_________ Conference and the NCAA, the Employee shall be 
entitled to retain all revenue generated by such outside activ- 


ities. 


b. Television and Radio Shows. 

[Alternative A—Independent Agreement Between Employee and Broad- 
caster] 

The Employee shall be entitled to receive additional compensation 
through an independent agreement with __________ for regular appear- 
ances on television and radio programs produced by —_____ in 
connection with the University’s intercollegiate _________ program. 
The terms of such agreement, including the amount of compensation 
to be paid thereunder, shall be negotiated by the Employee and 
_______.. All compensation paid to the Employee under such agree- 
ment shall be paid directly to the Employee by ________., and the 
University shall have no responsibility for amounts due and owing 
under such agreement. 


Comments. Alternative A applies when such television and 
radio shows are produced entirely independently of the University. 


[Alternative B—University’s Media Representative Involved] 

The Employee will also receive, through the University’s media 
agreement with its media representative (currently _______), com- 
pensation for services performed for television and radio broadcasts 
produced in connection with the University’s intercollegiate _____ 
program. Payment under such media agreement will be made directly 
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to the Employee by the media representative between ________ of each 
year in question and _________ of the next year, the selection of the 
payment date to be made by the Employee on or about _________ of 
each year. All television and radio compensation agreements made 
during the term of this Agreement are between the Employee and the 
University’s media representative; however, annual amounts to be paid 
to the Employee under such agreements are subject to the negotiation 
and approval of the Director of Athletics. The amount to be paid to the 
Employee under such agreements is currently set at no less than 

dollars per year. If the University’s current media agreement is not 
renewed by _________ of each year, the Director of Athletics will make 
a good faith effort to acquire a media agreement with another media 
representative with the same or greater compensation for the Employee. 


Comments. Alternative B applies in cases where the University 
has an agreement with a particular media representative for the 
production of television and radio shows in conjunction with its 
athletic program. Under Alternative B, the Employee is paid 
directly by the media representative, but the terms of such ar- 
rangement are within the control of the University. (An Employee 
faced with this situation may consider seeking a guaranteed amount 
of compensation from television and radio shows as provided for 
in Part (c) of Section 5.04.) 


[Alternative C—University Controls Production and Marketing of Pro- 
grams] 

The Employee shall be entitled to additional compensation contingent 
on his making reasonable efforts to appear on and make successful 
television and radio programs produced by the University in connection 
with the University’s intercollegiate ___ program. Such addi- 
tional compensation shall initially be _____ dollars per year and 
be payable ( ) days following the completion of 
each calendar year. The parties shall consider adjustment of the amount 
and terms of such additional compensation annually based upon prior 
experience and projections for the next year. 

The University shall own all rights to the programs and shall be 
entitled, at its option, to produce and to market the programs or to 
negotiate with third parties for the production and marketing of the 
programs. The Employee shall not unreasonably refuse to contact per- 
sonally sponsors to increase advertising revenue and shall not unrea- 
sonably refuse to make commercial endorsements of program sponsors’ 
products or services as part of his obligation to work toward successful 
programs. The University shall have the exclusive right to contract 
with program sponsors for commercial endorsements by the Employee 
and to authorize the use of such endorsements both during the program 
and at other times. The University shall be entitled to retain all revenue 
from program sponsors for commercial endorsements used during the 
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programs. After the University receives net revenue from any source 
from the programs sufficient to pay the Employee’s additional compen- 
sation as called for herein, as such amount may be adjusted, all net 
revenues received by the University for use of commercial endorsements 
by the Employee at other times shall be paid to the Employee. 

The Employee shall not appear without the prior written approval of 
the University in any competing television or radio programs during 
the term of this Agreement except routine news media interviews for 
which no compensation is received. 

The reasonable efforts required of the Employee under this section 
shall be that due diligence and personal time customarily exerted by 

coaches in the promotion and production of similar televi- 
sion and radio programs at other institutions of higher education with 
major college ____ programs. The University recognizes that the 
responsibilities of the Employee place limitations on the amount of 
personal time which the Employee can devote to such programs and 
shall not require the Employee to expend unreasonable amounts of time 
in connection with such programs. 


c. Guarantee of Amount of Compensation from Television and Radio 
Shows. If the Employee receives in any year commencing —_______., 
, less than _________ dollars from television and radio ap- 

pearances in connection with the University’s ___ program, the 


University will supplement the Employee’s base salary so as to guar- 
antee a minimum compensation of ______ dollars per year from 
radio and television appearances and this guarantee. 


Comments. Part (c) of Section 5.04 guarantees the Employee a 
certain amount of income from television and radio shows. Such 
a guarantee may be sought by an Employee who was formerly a 
coach of another institution and earned a significant amount from 
such shows. 


d. Commercial Endorsements. Subject to the provisions of Section 
5.04.a hereof, the University and the Employee agree that the Employee 
may undertake commercial endorsements of products and services in 
which he identifies himself as the ___ Coach o f the University’s 

team during such time as the Employee is assigned to such 
position but that he may not otherwise associate the University’s name 
with an endorsement and provided that all such endorsements must 
cease at the earlier of the termination of this Agreement or the Em- 
ployee’s reassignment to a position other than _______ Coach of the 
University’s __._ team. 


Comments. Part (d) controls the circumstances under which the 
Employee may undertake commercial endorsements of products 
and services, limiting the Employee’s reference to the University 
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in such endorsements to stating that he is coach of a particular 
athletic team of the University. 


e. Income From Speeches, Appearances and Written Materials. Sub- 
ject to the provisions of Section 5.04.a hereof, the Employee shall be 
entitled to deliver, make and grant public speeches, public appearances 
and media interviews and to write and release books and magazine and 
newspaper articles or columns in connection with his position as ___ 
Coach of the University’s ________ team. The Employee agrees to 
represent the University professionally in all such matters. 


Comments. Part (e) provides that the Employee may earn income 
from speeches and public appearances and by writing books and 
newspaper articles or columns, so long as he represents the Uni- 
versity professionally in such matters. 


f. On-Campus Summer Camp 
[Alternative A—Employee to Compensate University for Use of Facili- 
ties] 

The Employee shall have the opportunity to use University facilities 
in connection with a summer youth ________ camp run by the Em- 
ployee and using his name for up to ( ) consecutive 
weeks each summer, provided that the University is reimbursed by the 
Employee for its actual and overhead expenses incurred in making the 
facilities available, with the understanding that the ( ) 
-week period shall be as designated by the University upon consider- 
ation of the preferences of the Employee, and upon such conditions as 
may be required from time to time by the University’s administration. 
Currently, the fee for use of the University’s facilities during normal 
business hours is _________ dollars per week. Said fee is subject to 
review and revision annually, if necessary, to cover direct University 
expenses. Any profits made by the Employee from this enterprise shall 
be retained by him solely. The Employee may request the use of such 
facilities for more than ( ) weeks and the University 
may grant such request in its discretion. 











Comments. Alternative A applies to situations where the Em- 
ployee operates such camps on the University’s campus and 
compensates the University for the use of its facilities. Other 
alternatives are set forth below. 


[Alternative B—No Charge for Use of Facilities] 
The University shall make available to the Employee use of the 
University’s facilities during summer months, without charge, for 


( ) consecutive weeks in each year, for the purpose 
of conducting summer _________ camps and clinics. 





[Alternative C—Employee to Participate in University’s Summer Camps] 
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The University has the exclusive right to operate summer youth 
—_______ camps on its campus using University facilities. If the Em- 
ployee participates in the University’s summer _______ camps, com- 
pensation therefor will be established by separate agreement with the 
University and shall be in addition to the base salary set forth in Section 
5.01 hereof. The Employee has the right to take 
(_______) weeks each year, to be used as part of his vacation time, 
in order to operate his own summer _________ camp off campus or to 
participate in other summer _________ camps; provided, however, that 
such other camps shall not be held during the same weeks as the 
University’s summer —_________ camp. 


g. Shoe, Apparel and Equipment Contracts. Subject to the provisions 
of Section 5.04.a hereof, the Employee may retain any monies offered 
by shoe, apparel or equipment manufacturers or sellers in exchange for 
an agreement that the University’s _______ team shall wear its shoes, 
apparel or equipment during competition or that the Employee shall 
wear, promote, endorse or consult with the manufacturer or seller 
concerning the design and/or marketing of such shoes, apparel or 
equipment, provided that such agreements are in writing, do not extend 
beyond the term of this Agreement, would be coterminous with the 
Employee’s termination of employment or reassignment to a position 
other than as ________ Coach of the University’s _____ team _ and 
are subject to the approval of the University’s Athletic Director. 


h. Disclosure of Outside Income. The Employee shall report annually 
in writing to the President of the University through the Athletic 
Director, on or before ______ of each _ year, all athletically-related 
income from sources outside the University including, but not limited 
to, income from annuities, sports camps, housing benefits, complimen- 
tary ticket sales, television and radio programs and endorsement or 
consultation contracts with athletic shoe or apparel or equipment man- 
ufacturers or sellers, and the University shall have reasonable access to 
all records of the Employee necessary to verify such report. [As of the 
effective date of this Agreement, the Employee’s outside sources and 
amounts of athletically-related income are set forth in Appendix 
—_________, attached hereto, which list shall be updated promptly to 
reflect any changes and in no event less frequently than annually.]} 


Comments. Part (h) of Section 5.04 calls for annual disclosure 
by the Employee to the President of the University through the 
Athletic Director of all athletically-related income earned from 
outside sources. Such annual disclosure is required by Article 3, 
Section 2(g) of the Constitution of the NCAA. 


5.05. Supplemental Compensation If Team Participates in Post-Season 
Play. 


[Alternative A—Stated Amount] 
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During his employment as _______ Coach of the University’s ___ 
team, the Employee shall have the opportunity to receive the following 
supplemental compensation in consideration of his efforts in contrib- 
uting to the exceptional performance of the ______ team _ and_ the 
—_________ team’s participation in post-season ____tm. games or tour- 
naments and for the extra services required of the Employee in prepa- 
ration for and participation in such post-season _______ games or 
tournaments. In any year within the term of this Agreement that the 
University’s ________ team shall participate in a post-season 
game or tournament, the Employee shall receive supplemental compen- 
sation in the amount of __________ dollars. This additional sum, if 
payable, shall be paid within ( ) days following the 
post-season ________ game or tournament in which the University’s 

team participates. 





[Alternative B—Percentage of Base Salary] 
If, during his employment as _______ Coach of the University’s 
team, the University’s ___ team participates in a post- 
season ________ game or tournament, the University agrees to pay the 
Employee a sum equal to ________ percent (________ %) off his 
annual base salary as supplemental compensation in consideration of 
his efforts in contributing to the exceptional performance of the 
team and the _______ team’s participation in post-season 
—_________ games or tournaments and for the extra services required of 
the Employee in preparation for and participation in such post-season 
—_________ games or tournaments. This additional sum, if payable, shall 
be paid within ( ) days following the post-season 
game or tournament in which the University’s ____ team partic- 
ipates. 





[Alternative C—Percentage of Net Revenues Received by University] 

During his employment as Coach of the University’s 

team, the Employee shall have the opportunity to earn supple- 

mental compensation in the amounts and upon the conditions set forth 

below, based upon the exceptional performance of the University’s 

team and the _________ team’s participation in post-season 

—_________games or tournaments and for the extra services required of 

the Employee in preparation for and participation in such post-season 
games or tournaments. 

The University shall pay the Employee supplemental compensation 
equal to _____ percent (_________ %) of the net revenues received 
by the University for the participation of the University’s —___ 
team in such post-season games or tournaments, upon the terms and 
conditions set forth in this Section 5.05[C]. This additional sum, if 
payable, shall be paid within ( ) days following the 
post-season ________. game or tournament in which the University’s 

team participates. 
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a. Revenues Covered. The revenues covered by this section include 
all fees received by the University from the sponsoring organization in 
compensation for the participation of the University’s mm team 
in _________ [specify bowl games or post-season tournaments]. Not 
included are any fees received for participation in such 
_________ post-season games or tournaments which are conducted after 
the expiration or termination of this Employment Agreement or which 
are conducted after the Employee has been reassigned to a position 
other than _______ Coach of the University’s _____ team. 


b. Net Revenues. In determining the ‘‘net revenues’’ upon which 
such supplemental compensation is based, there shall be deducted from 
the revenues covered all expenses incurred by the University in con- 
nection with appearance in such _______ post-season games or tour- 
naments including, by way of example and not by way of limitation, 
conference splits and the meal costs, hotel fees and travel expenses 
incurred by the University for the _____ team, staff, cheerleaders, 
band and official University representatives. 


Comments. Section 5.05 seeks to reward the Employee with 
supplemental compensation if the University’s athletic team enjoys 
certain successes while the Employee is the coach of that team. 
As presented herein, Alternatives A, B and C provide for supple- 


mental compensation based on participation in post-season games 
and tournaments. Other standards which could be incorporated 
as measures of success entitling the Employee to supplemental 
compensation include team won-loss records, Conference cham- 
pionships and the percentage of student-athletes in the pertinent 
athletic program who graduate from the University. Since these 
standards do not generate revenues, they would not be appropriate 
for use with Alternative C. 


5.06. Supplemental Compensation Based on Length of Service. 


[Alternative A—Multi-Year Agreements] 

The parties acknowledge that developing and maintaining a 
program that can compete competitively in the ______ Conference 
and on a national level requires a long-term commitment from both the 
University and the Employee. The parties also acknowledge that the 
Employee’s skill and experience as a ________ Coach in intercollegiate 

create a constant demand for his services at other universities 
with ________ programs. As an incentive to the Employee to remain 
an employee of the University for the full term of this Agreement, the 
parties hereby agree that, in addition to base salary and all other forms 
of compensation provided for by this Agreement, the Employee shall 
be entitled to receive from the University ________ dollars as supple- 
mental compensation if this Agreement is not terminated by the Em- 
ployee in accordance with the provisions set forth in Section 6.02 below 
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prior to its expiration on Such supplemental 
compensation may be paid to the Employee by the University in a lump 
sum or in the form of an annuity, as the beneficiary of a trust fund 
established by the University for such purpose. 





[Alternative B—Successive One-Year Agreements] 

The parties acknowledge that developing and maintaining a 
program that can compete competitively in the ______ Conference 
and on a national level requires a long-term commitment from both the 
University and the Employee. The parties also acknowledge that the 
University, as an agency of the State of ________, is prohibited by the 
laws of the State of _________ from entering into legally binding agree- 
ments for periods longer than one year. Nevertheless, the parties have, 
in Section 4.01[D] hereof, expressed an intent to enter into successive 
one-year Agreements for each of the next ( ) years 
on the terms and conditions set forth therein. The parties further 
acknowledge that the Employee’s skill and experience as a 
Coach in intercollegiate ______ create a constant demand for his 
services at other universities with _________ programs. As an incentive 
to the Employee to enter into successive one-year Agreements on the 
terms and conditions set forth in Section 4.01[D] hereof, the parties 
hereby agree that, in addition to his base salary and all other forms of 
compensation provided for by this Agreement, the Employee shall be 
entitled to receive from the University ________ dollars as supplemen- 
tal compensation if the parties enter into successive one-year Agree- 
ments for each of the next ( ) years on the terms 
and conditions set forth in Section 4.01[D] hereof. Such supplemental 
compensation may be paid to the Employee by the University as a lump 
sum or in the form of an annuity, as the beneficiary of a trust fund 
established by the University for such purpose. 








Comments. Section 5.06 offers the Employee supplemental com- 
pensation based on length of service as an incentive to the Em- 
ployee to remain an employee of the University. Supplemental 
compensation under Section 5.06 is generally paid in the form of 
an annuity or interest in a trust established for such purposes, 
although it may be paid in a lump sum. 


ARTICLE VI—TERMINATION 


6.01. Termination By University. 


The Employee recognizes that his promise to — as a University 
employee through the entire term of this ) year 
employment Agreement from leona Sitasinaviiillilios 

, is of the essence of this Agreement to the University. It is 
also recognized, however, that certain limited circumstances may make 
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it appropriate for the University to terminate this Agreement prior to 
the completion of its entire term. 


a. Automatic Termination Upon Death or Disability of Employee. 
This Employment Agreement shall terminate automatically if the Em- 
ployee dies, if the Employee becomes totally disabled within the mean- 
ing of the University’s disability insurance for employees of the 
Employee’s classification in excess of ( ) months so 
that he qualifies for salary continuation benefits or if the Employee 
becomes permanently disabled. ‘‘Permanently disabled’’ shall mean 
physical or mental incapacity of a nature which prevents the Employee, 
in the sole judgment of the University, from performing his duties 
under this Agreement for a period of ( ) consecutive 
months. 

If this Agreement is terminated pursuant to this section because of 
the Employee’s death, the Employee’s salary and all other benefits shall 
terminate as of the calendar month in which death occurs, except that 
the Employee’s personal representative or other designated beneficiary 
shall be paid all such death benefits, if any, as may be contained in 
any benefit plan now in force or hereafter adopted by the University 
and due to the Employee thereunder. 

If this Agreement is terminated pursuant to this section because the 
Employee becomes totally disabled or permanently disabled, as the case 








may be, the Employee shall continue to receive the salary and any 
other benefits then applicable for a period of ( ) months 
from the date of disability. At the end of such ( )-month 
period, all salary and other benefits shall terminate, except that the 
Employee shall be entitled to receive any disability benefits to which 


he is entitled under any disability program in which he is enrolled. 








b. Termination By University for Just Cause. The University shall 
have the right to terminate this Employment Agreement for just cause 
prior to its normal expiration on . The term ‘‘just 
cause”’ shall include, in addition to and as examples of its normally 
understood meaning in employment contracts, any of the following: 

(1) deliberate and serious violations of the duties outlined in Section 
3.02 of this Agreement or refusal or unwillingness to perform such 
duties in good faith and to the best of the Employee’s abilities; 

(2) violations by the Employee of any of the other terms and condi- 
tions of this Agreement not remedied after ( ) days’ 
written notice thereof to the Employee; 

[(3) situations in which the University determines that the best in- 
terests of the University and of its intercollegiate __. program 
require that the Employee no longer retain the position of —______ 
Coach of the University’s ______ team _ initially assigned to him 
under this Agreement and the Employee does not accept reassignment 
of responsibilities in accordance with the provisions of Section 3.01 
above;] 
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(4) any conduct of the Employee in violation of any criminal statute 
of moral turpitude; 

(5) a serious or intentional violation of any law, rule, regulation, 
constitutional provision, bylaw or interpretation of the University, the 
__ ____ Conference or the NCAA, which violation may, in the sole 
judgment of the University, reflect adversely upon the University or its 
athletic program, including any serious violation which may result in 
the University being placed on probation by the _____ Conference 
or the NCAA and including any violation which may have occurred 
during prior employment of the Employee at another NCAA member 
institution; 

(6) a serious or intentional violation of any law, rule, regulation, 
constitutional provision, bylaw or interpretation of the University, the 
__ Conference or the NCAA by a member of the 
coaching staff or any other person under the Employee’s supervision 
and direction, including student-athletes in the ________ program, 
which violation may, in the sole judgment of the University, reflect 
adversely upon the University or its athletic program, including any 
serious violation which may result in the University being placed on 
probation by the ______ Conference or the NCAA; 

(7) conduct of the Employee seriously prejudicial to the best interests 
of the University or its athletic program or which violates the Univers- 
ity’s mission; 


(8) prolonged absence from duty without the consent of the Employ- 
ee’s reporting superior; or 

(9) any cause adequate to sustain the termination of any other Uni- 
versity employee of the Employee’s classification. 


Comments. Part (b) allows the University to terminate the Agree- 
ment for cause and includes a nonexclusive list of events which 
constitute cause for termination. This list also includes an optional 
provision, paragraph (3), which defines cause as including refusal 
by the Employee to accept reassignment when the University 
determines that reassignment is in its best interests. 

If paragraph (3) is incorporated in the Agreement, the University 
should be able to avoid paying liquidated damages to the Em- 
ployee if it decides to replace the Employee as the coach of its 
athletic team. In that case, the University could reassign the 
Employee to a non-coaching position pursuant to Section 3.01, 
with its obligations limited to paying the Employee’s guaranteed 
base salary and fringe benefits. Should the Employee refuse to 
accept such reassignment, the University would be able to termi- 
nate for cause and its obligations under Part (d) of Section 6.01 
would be limited to compensation up to and including the month 
of termination. 

If paragraph (3) is used, the bracketed material in Section 3.01 
should be used and the bracketed material in Alternative A of 








1989] MODEL UNIVERSITY COACHING CONTRACT 


Section 7.01 should not be used. If the bracketed material in 
paragraph (3) is not used, the parties should consider incorporat- 
ing Parts (e), (f) and (g) of Section 6.01 if the University wants to 
retain the power to terminate the Agreement without cause under 
circumstances in which it does not exercise its right to reassign 
the Employee to another position. 


c. Determination of Cause and Employee’s Right to University 
Hearing. 


[Alternative A—Special Hearing Before University President] 

‘Just cause’’ sufficient to satisfy the provisions of Section 6.01.b 
hereof shall be determined by the President of the University or the 
President’s designee at a pretermination hearing held for such purpose 
after ( ) days’ prior written notice to the Employee, 
which notice shall include a statement of the charges against the 
Employee. The hearing shall consist of an explanation of the Univers- 
ity’s evidence and an opportunity for the Employee to present his side 
of the story and shall include the right to have an attorney present to 
advise the Employee, but not to actively participate in the proceeding. 
The decision of the President or the President’s designee at such hearing 
shall be final. 


[Alternative B—Hearing Pursuant to Normal University Grievance Pro- 
cedures] 

‘Just cause’ sufficient to satisfy the provisions of Section 6.01.b 
hereof shall initially be determined by the Director of Athletics of the 
University. Once such determination is made, the Director of Athletics 
shall have the administrative authority to order suspension of the 
Employee from his duties and salary pending termination of this Agree- 
ment, provided that notice of any such suspension pending termination 
shall be delivered to the Employee in writing, detailing the reasons for 
such suspension and setting forth a reasonable time within which the 
Employee may respond. The Employee shall have the procedural right, 
upon written request, to a review and hearing relating to any such 
suspension ordered by the Director of Athletics pending termination. 
Any such hearing shall be governed by normal University grievance 
procedures provided for employees of the Employee’s classification, as 
now or hereafter amended, unless other procedures are agreed upon by 
the parties. If the Employee fails to request such review and hearing 
within ( ) days after receipt of notice of suspension 
pending termination, this Agreement shall be terminated for the causes 
cited in such notice. 








Comments. Affording the Employee an opportunity to challenge 
the University’s decision to terminate for cause is especially im- 
portant if a state institution is involved, since termination may 
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be considered state action subject to due process protections. 


d. University’s Obligations Upon Termination for Cause. In the 
event this Employment Agreement is terminated for cause in accordance 
with the provisions of Section 6.01.b hereof, all obligations of the 
University to make further payments and/or to provide any other con- 
sideration hereunder shall cease as of the end of the month in which 
such termination occurs. In no case shall the University be liable to 
the Employee for the loss of any collateral business opportunities or 
any other benefits, perquisites or income resulting from activities such 
as, but not limited to, camps, clinics, media appearances, apparel or 
shoe contracts, consulting relationships or from any other sources. 


e. Termination by University Without Cause. The University shall 
have the right to terminate this Employment Agreement prior to its 
normal expiration on , without cause. Termination 

“without cause’”’ shall mean termination of this Agreement on any basis 
other than those set forth in Section 6.01.b above and under circum- 
stances in which the University does not exercise its right under Section 
3.01 of this Agreement to reassign the Employee to another position as 
an employee of the University. Termination by the University without 
cause shall be effectuated by delivering to the Employee written notice 
of the University’s intent to terminate this Agreement without cause, 
which notice shall be effeciive upon the earlier of the date set forth for 
termination in such notice or ( ) days after receipt 
of such notice by the Employee. If the University exercises its right 
under this Section 6.01.e to terminate this Agreement without cause, 
the Employee shall be entitled to damages only as provided for in 
Section 6.01.f below, and the provisions in Article VII hereof concerning 


restrictions on the Employee’s ability to accept competitive employment 
shall have no further effect. 








Comments. Part (e) sets forth the procedure for such termination 
without cause and directs that the Employee’s damages in such 
case shall be as defined in Part (f). Sections 6.01.e, f and g are 
to be used if the bracketed material in Section 3.01 and paragraph 
(3) of Section 6.01.b are not used. 


f. Liquidated Damages Upon Termination By University Without 
Cause [Several Options Provided]. If the University terminates this 
Agreement without cause prior to its expiration on ____, 
—____— , in accordance with the provisions of Section 6.01.e hereof, 
the University shall pay to the Employee, as liquidated damages, the 
following amount: 

[Option 1—Stated Amount: the sum of _________ dollars. } 

{Option 2—Amount of Salary for Remainder of Agreement: an amount 
equal to the Employee’s base salary due under Section 5.01 of this 
Agreement for the remainder of its term.] 
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[Option 3—Percent of Salary for Remainder of Agreement: a sum 
equal to _______ percent (________ %) off the base salary which 
would otherwise be payable under Section 5.01 of this Agreement over 
the remainder of its term.] 

[Option 4—Stated Amount Per Year(s) Remaining: the amount of 

dollars for each year or portion thereof (pro-rata) remaining 
under this Agreement.] 

[Option 5—Balance Due or Percent of Annual Salary, Whichever Is 
Less: a sum representing the balance due under this Agreement or 

percent (________ %) of the Employee’s base salary under 
Section 5.01 hereof, whichever is less.] 

[Option 6—Variable Amount Depending On Years of Agreement Re- 
maining: if there are ( ) years or more remaining 
on the term of this Agreement, a sum equal to ( ) 
years’ annual salary at the then existing salary rate; if there are more 
than ( ) but fewer than ( ) years 
remaining on the term of this Agreement, a sum equal to _____ 
(______) years’ annual salary at the then-existing annual salary rate; 
and if there are ( ) years or fewer remaining on the 
term of this Agreement, the University shall not be liable for any 
liquidated damages.] 

The University’s obligation shall be paid on a monthly basis pro- 
rated over the balance of the term of this Agreement and shall be 
subject to the Employee’s duty to mitigate the University’s obligation, 
as set forth in Section 6.01.g below. Failure to timely pay such liqui- 
dated damages shall constitute a breach of this Agreement and such 
sum shall be recoverable, together with reasonable attorney fees, in any 
court of competent jurisdiction. The Employee will be entitled to 
continue his health insurance plan and group life insurance at his own 
expense for up to ( ) months from the effective date 
of termination but will not be entitled to any other employee benefits 
except as otherwise provided herein or required by applicable law. In 
no case shall the University be liable for the loss of any collateral 
business opportunities or any other benefits, perquisites or income 
resulting from activities such as, but not limited to, camps, clinics, 
media appearances, apparel or shoe contracts, consulting relationships 
or from any other sources that may ensue as a result of the University’s 
termination of this Agreement without cause. 

The parties have bargained for and agreed to the foregoing liquidated 
damages provision, giving consideration to the fact that termination of 
this Agreement by the University without cause prior to its natural 
expiration may cause the Employee to lose certain benefits, supple- 
mental compensation or outside compensation relating to his employ- 
ment at the University, which damages are extremely difficult to 
determine with certainty or fairly or adequately. The parties further 
agree that the payment of such liquidated damages by the University 
and acceptance thereof by the Employee shall constitute adequate and 
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reasonable compensation to the Employee for the damages and injury 
suffered by the Employee because of such termination by the University. 
The foregoing shall not be, nor be construed to be, a penalty. The 
provisions of this Section 6.01.f shall be without prejudice to any right 
the Employee may have under applicable law. 


g. Mitigation of Damages By Employee If University Terminates 
Without Cause. Notwithstanding the provisions of Section 6.01.f, the 
Employee agrees to mitigate the University’s obligations to pay liqui- 
dated damages under Section 6.01.f and to make reasonable and diligent 
efforts to obtain comparable employment, such as a coaching position 
at a university that competes on a level comparable to that of the 
University or with a professional team, as soon as reasonably possible 
after termination of this Agreement by the University without cause. 
After the Employee obtains such new employment, the University’s 
financial obligations under this Agreement, including Section 6.01.f, 
shall cease. 


6.02. Termination By Employee. 


The Employee recognizes that his promise to work for the University 
for the entire term of this _____-year Agreement is of the essence 
of this Agreement to the University. The Employee also recognizes that 
the University is making a highly valuable investment in his continued 
employment by entering into this Employment Agreement and that its 
investment would be lost were he to resign or otherwise terminate his 
employment with the University prior to the expiration of the term of 
this Employment Agreement. While recognizing these agreements and 
this entire Agreement, the parties agree that the Employee may, nev- 
ertheless, terminate this Employment Agreement prior to its normal 


expiration on ; , but only upon the following terms 
and conditions. 





a. Written Notice By Employee. The Employee may terminate this 
Employment Agreement during its term by giving the University 
(___) days’ advance written notice of the termination of his employment 
with the University. While the Employee is assigned the position of — 
Coach of the University’s ______ team, such termination by the 
Employee must occur at a time outside the playing season 
and the _________ recruiting season as defined by the NCAA, with the 
exception of the ( ) days immediately following the 
last regularly-scheduled game of the ________season, so as to minimize 
the impact of such termination upon the University’s _____ pro- 
gram. Simultaneously with such notice, the Employee shall inform the 
University in writing of employment plans following the termination 
of employment with the University. The obligations of the Employee 
under this Employment Agreement and, particularly, under Section 
6.02.b below concerning liquidated damages and Article VII below 
concerning restrictions on competitive employment shall continue in 
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full force and effect for all purposes notwithstanding the termination 
of the Employee’s employment pursuant to this Section 6.02. 


Comments. The Employee is required to give the University 
written notice of his intent to terminate, and such notice must 
include a statement of the Employee’s plans following termination. 
The latter will enable the University to ensure compliance with 
any restrictive covenants which apply pursuant to Article VII. 


b. Liquidated Damages Upon Termination By Employee. 
[Alternative A—No Damages If Employee Terminates Early] 

The Employee may terminate this Agreement in accordance with the 
provisions of Section 6.02.a hereof prior to its expiration without 
incurring any liability to the University for damages. If the Employee 
so terminates this Agreement prior to its expiration, all compensation 
and other obligations owed by the University to the Employee under 
this Agreement will be terminated on the earlier of the effective date 
of the Employee’s notice of termination or ( ) days 
after receipt of such notice by the University. The provision of this 
Section 6.02.b shall be without prejudice to any right the University 
may have under applicable law. 

In no case shall the University be liable to the Employee for the loss 





of any collateral business opportunities or any other benefits, perquisites 
or income resulting from activities such as but not limited to camps, 
clinics, media appearances, apparel or shoe contracts, consulting rela- 
tionships or from any other sources that may ensue as a result of the 
Employee’s termination of this Agreement. 


[Alternative B—Employee to Pay University Liquidated Amount—Sev- 
eral Options Provided] 

If the Employee terminates this Agreement prior to its expiration in 
accordance with the provisions of Section 6.02.a hereof, the Employee 
shall pay to the University, as liquidated damages, the following amount: 

[Option 1—Stated Amount: the sum of ___________ dollars. ] 

[Option 2—Amount of Salary for Remainder of Agreement: an amount 
equal to the Employee’s base salary due under Section 5.01 of this 
Agreement for the remainder of its term.] 

[Option 3—Percent of Salary for Remainder of Agreement: a sum 
equal to ________ percent (________ %) of the base salary which 
would otherwise be payable under Section 5.01 of this Agreement over 
the remainder of its term.] 

[Option 4—Stated Amount Per Year(s) Remaining: the amount of 

dollars for each year or portion thereof (pro-rata) remaining 
under this Agreement.] 

[Option 5—Balance Due or Percent of Annual Salary, Whichever Is 
Less: a sum representing the balance due under this Agreement or 
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percent (________ %) of the Employee’s base salary under 
Section 5.01 hereof, whichever is less.]} 

[Option 6—Variable Amount Depending On Years of Agreement Re- 
maining: if there are ( ) years or more remaining 
on the term of this Agreement, a sum equal to ( ) 
years’ annual salary at the then-existing salary rate; if there are more 
than ( ) but fewer than ( ) years 
remaining on the term of this Agreement, a sum equal to 
(_____) years’ annual salary at the then-existing annual salary rate; 
and if there are ( ) years or fewer remaining on the 
term of this Agreement, the Employee shall not be liable for any 
liquidated damages.] 

Such liquidated damages shall be due and payable within —___ 
(_____) days after the effective date of termination of this Agree- 
ment. Failure to timely pay said liquidated damages shall constitute a 
breach of this Agreement and said sum shall be recoverable, together 
with reasonable attorney fees, in any court of competent jurisdiction. 
The Employee will be entitled to continue his health insurance plan 
and group life insurance at his own expense for up to —__ 
(______) months from the effective date of termination but will not 
be entitled to any other employee benefits except as otherwise provided 
herein or required by applicable law. In no case shall the University 
be liable for the loss of any collateral business opportunities or any 
other benefits, perquisites or income resulting from activities such as, 
but not limited to, camps, clinics, media appearances, apparel or shoe 
contracts, consulting relationships or from any other sources that may 
ensue as a result of the Employee’s termination of this Agreement. 

The parties have bargained for and agreed to the foregoing liquidated 
damages provision, giving consideration to the fact that the University 
will incur administrative, recruiting and resettlement costs in obtaining 
a replacement for the Employee in addition to potentially increased 
compensation costs and loss of ticket revenues if the Employee termi- 
nates this Agreement while serving as _______ Coach _ of the Univ- 
ersity’s ____ team, which damages are extremely difficult to 
determine with certainty or fairly or adequately. The parties further 
agree that the payment of such liquidated damages by the Employee 
and acceptance thereof by the University shall constitute adequate and 
reasonable compensation to the University for the damages and injury 
suffered by it because of such termination by the Employee. The 
foregoing shall not be, ror be construed to be, a penalty. The provisions 
of this Section 6.02.b shall be without prejudice to any rights the 
University may have under applicable law. 

















Comments. Alternative B obligates the Employee, not his suc- 
cessor-employer, to pay the liquidated damages amount to avoid 
questions concerning the enforceability of a liquidated damages 
provision on such successor employer. The Employee is required 
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to pay liquidated damages in a lump sum within a stated period 
after the effective date of termination. 


ARTICLE VII—RESTRICTIVE COVENANT 
7.01. Restriction on Competition. 


[Alternative A] 
It is agreed by the parties that the University competes in 

on a national scale. The Employee therefore covenants and agrees that, 
throughout the _______-year term of this Employment Agreement 
expiring on , (and even if his employment is 
terminated pursuant to the provisions of Sections 6.01.a, 6.01.b or 6.02 
of this Employment Agreement prior to ’ ), the 
Employee shall not be employed as a: 








a. —______ Coach of a ________ program (or any equivalent po- 
sition) at an intercollegiate institution. For the purposes of this Agree- 
ment, an ‘‘intercollegiate institution’’ shall mean a college or university 
(other than the University) which participates as a member of the NCAA 
in _______ at the NCAA’s ________ level of competition, currently 
designated _______; or 


b. W______ Coach or Assistant _________ Coach (or any equivalent 


position) for any professional _________ team _ in the United States. 

[This provision shall not be enforceable against the Employee if the 
University terminates this Agreement without cause pursuant to Section 
6.01.e above.] 

The Employee represents that his experience and capabilities are such 
that the provisions of this section will not prevent him from earning a 
livelihood, and acknowledges that it would cause the University serious 
and irreparable injury and cost if he were to breach his promise to 
work at the University for the full ( ) years of this 
Employment Agreement. 

[A limited exception to this restriction on competition shall apply if 
the Employee is relieved of duties as the _______ Coach _ of the 
University’s ________ team _ and is assigned other duties at the Uni- 
versity, as provided for in Section 3.01 above. In the case of such a 
reassignment, the Employee will be able to look for and accept another 
competitive ________ coaching position without being subject to the 
restriction of this Section 7.01[A], but only in that event. Should the 
Employee accept another position as _______ Coach of an intercol- 
legiate or professional _________ team, the University’s obligation un- 
der this Employment Agreement, including the obligation (if any) to 
pay liquidated damages, shall terminate upon the date the Employee 
accepts such position.] 





Comments. Alternative A is based on the representation that 
the University competes on a national level and continues in effect 











JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 1 


even if the Agreement is terminated automatically under Section 
6.01.a, is terminated early by the University for cause under 
Section 6.01.b, or is terminated early by the Employee under 
Section 6.02. It does not apply to termination by the University 
without cause under Section 6.01.e (if such provision is included 
in the Agreement) because it would interfere with the Employee’s 
duty to mitigate under Section 6.01.g. The bracketed material on 
enforceability is to be used only if Sections 6.01.e, f and g are 
used and the bracketed material in Section 3.01 and Section 
6.01.b(3) are not used. 

Alternative A also provides optional language to the effect that 
the restrictive covenant shall not apply if the Employee is relieved 
of duties as a coach and assigned to another position pursuant to 
Section 3.01. This optional language is inconsistent with, and 
should not be used in conjunction with, the bracketed material in 
Section 3.01 and paragraph (3) of Section 6.01.b. 


[Alternative B—Employee Cannot Seek or Accept Another Coaching 
Position Without Release From University] 

The parties hereby agree that the Employee has special, exceptional 
and unique knowledge, skill and ability as a ____ coach _ which, 
in addition to the continuing acquisition of coaching experience at the 
University, as well as the University’s special need for continuity in 
its ___ program, render the Employee’s services unique. The 
Employee recognizes that the loss of his services to the University, 
without University approval and release, prior to the expiration of the 
term of this Agreement or any renewal thereof, would cause an inherent 
loss to the University which cannot be estimated with certainty or fairly 
or adequately compensated by money damages. 

The Employee therefore agrees, and hereby specifically promises, not 
to actively seek, negotiate for or accept employment, under any circum- 
stances, as a _______ Coach at any institution of higher education 
which is a member of the NCAA or for any _______ team participating 
in any professional league or conference in the United States or else- 
where requiring performance of duties prior to the expiration date of 
the term of this Agreement or any extension thereof, without first 
obtaining a release of this Agreement or a negotiated settlement thereof 
in writing accepted by the Employee and the President of the University. 
It is agreed that the release of this Agreement or negotiated settlement 
thereof shall be entered into by the parties pursuant to that portion of 
Section 6.02 of this Agreement pertaining to the Employee’s right to 
terminate this Agreement and that the University will not unreasonably 
withhold its approval or execution of a release or negotiated settlement 
thereof upon the Employee’s payment to University of the sum required 
as liquidated damages under said Section 6.02. 


Comments. Alternative BE is a less restrictive version of the 
restrictive covenant, prohibiting the Employee from seeking, ne- 
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gotiating for or accepting employment as a coach at a university 
or with a professional team while assigned the duties of being a 
coach by the University without first obtaining a release or ne- 
gotiated settlement from the Agreement. Such release or settlement 
is to be entered into in accordance with the provisions of Section 
6.02 allowing the Employee to terminate the Agreement subject to 
paying liquidated damages to the University. 


[Alternative C—University Approval Required Prior to Negotiation With 
Other Schools] 

The parties agree that should another coaching opportunity be pre- 
sented to the Employee or should the Employee be interested in another 
coaching position during the term of this Agreement, the Employee 
must notify the University’s Director of Athletics of such opportunity 
or interest and written permission must be given to the Employee by 
the Director of Athletics before any discussions can be held by the 
Employee with the anticipated coaching-position principals, which 
written permission shall not be unreasonably withheld. 


Comments. Alternative C is the least restrictive version of the 
restrictive covenant, requiring only that the Employee notify the 
University of opportunities or interests in another coaching posi- 
tion and that the University grant permission to the Employee to 
enter into discussions with persons connected with such coaching 
position. 


ARTICLE VIII—UNIVERSITY’S EDUCATIVE PURPOSE AND 
SUPPORT OF PROGRAM 


Comments. Article VIII identifies the University’s educative pur- 
pose as paramount to its athletic interests while establishing the 
University’s commitment to support the athletic program with 
which the Employee will initially be associated as a coach and 
to maintain such program at a certain level. 


8.01. University’s Educative Purpose is Primary. 


The parties agree that, although this Employment Agreement is sports- 
related, the primary purpose of the University and, accordingly, of all 
its legal arrangements, including this Employment Agreement, is edu- 
cative. Thus, the educative purposes of the University shall have pri- 
ority in the various provisions of this Agreement. Examples of how 
this purpose is to be applied are set forth below. 


a. It is recognized by the parties that a student-athlete may be 
declared not eligible for competition for academic reasons, because the 
University believes he would not be an appropriate representative of 
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the University, as a disciplinary sanction under the University’s student 
code, or because the University believes that he is not eligible according 
to the rules for athletic competition specified by the ______ Confer- 
ence or the NCAA or for similar reasons. In no event shall such an 
action by the University be considered a breach of this Agreement. 


b. In determining whether a student-athlete is eligible for intercol- 
legiate competition, it is recognized that the opinion of the student- 
athlete’s academic advisor is primary. Such academic advisor may 
declare a student-athlete academically ineligible whenever, in the ad- 
visor’s judgment, such action is appropriate, even if the student-ath- 
lete’s academic average exceeds _______ or the student-athlete is not 
ineligible under the rules referenced above in Section 8.01.a. 


c. In furtherance of its educative purpose, the University hereby 
agrees to supply the _________ program with the services of an aca- 
demic counselor, employed by the University, who shall be available 
to all student-athletes in the ________ program for tutoring, academic 
assistance and related matters. 


8.02. University’s Commitment to Support Program. 


The University acknowledges that the success of the Employee in 
meeting his contractual obligations to develop and maintain as 
Coach of the University’s _____ team a _________ program at a 
level that can compete successfully against major college competition 
in a quality ______ program is related to the University’s level of 
economic and other support of the _________ program. For that reason, 
the University agrees that during the term of this Agreement during 
which the Employee is _________ Coach of the University’s ___ 
team, it will attempt to remain reasonably competitive in all relevant 
aspects with the other ________ programs in the _________ Confer- 
ence. Relevant aspects of the _________ program include, but are not 
limited to, maintenance and improvement where necessary and prac- 
ticable of physical facilities such as office facilities, locker-room facil- 
ities, dining and dormitory facilities, physical training and exercise 
facilities, economic and personnel support, including a budget suffi- 
cient to hire and retain necessary assistant coaches and to cover the 
expenses associated with recruiting. 


Comments. This section obligates the University to provide 
economic and other support to the athletic program with which 
the Employee will initially be associated. The University’s obli- 
gation is to be measured according to the level of support given 
to athletic programs by other institutions in the athletic conference 
of which the University is a member. Other standards may be 
used if they are more appropriate for the University in question 
or this provision may be omitted. 
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8.03. University’s Commitment to Maintain Program at a Specified 
Level. 


Both parties have entered into this Agreement upon the assumption 
that the University shall continue to compete in _______ at. the 
NCAA’s _________ level (currently Division ______ ) and that the 
Employee will have the authority to award up to the maximum number 
of full-time ________ scholarships allowed at that level (currently 
—___). If, however, the University should decide, as it may, not to 
continue to compete at that level or not to allow the full number of 
scholarships, the Employee may terminate this Agreement, free of all 
obligations under it, by giving written notice of his intention to do so 
due to the University’s decision concerning its level of competition or 
scholarships. In such case, the provisions in Section 6.02 and Article 
VII of this Agreement concerning, respectively, damages on termination 
by the Employee and restrictions on the Employee’s ability to accept 
competitive employment shall have no effect. 


ARTICLE [IX—MISCELLANEOUS 
9.01. Employee Not Entitled to Tenure. 


The parties hereby confirm their understanding that the Employee’s 
employment under this Agreement in the position of _________ Coach 
of the University’s ________ team or any other position to which the 
Employee may be assigned in accordance with the terms of Section 
3.01 of this Agreement is not a tenure-track position, and will not lead 
to tenure. 


9.02. Assistant Coaches. 


Subject to such limitations as may be imposed from time to time by 
the ________ Conference or the NCAA, the University shall provide 
the _______ program with t..{ ) full-time assistant 
coaches and ( ) part-time assistant coaches, each to 
be employed beginning with the fiscal year ________ by the University. 
The Employee shall have the authority to recommend the hiring and 
termination of assistant coaches for the ________ program subject to 
the approval of the Director of Athletics of the University. All assistant 
coaches shall be University employees. It is understood that assistant 
coaches are immediately responsible to the Employee, who will assign 
the duties of each of the assistant coaches, and that the Employee is 
responsible for the activities of such assistant coaches as those activities 
relate to the educative purposes and the athletic interests of the Uni- 
versity. It is further understood, however, that the Employee and 
assistant coaches are responsible to the Director of Athletics for com- 
pliance with the policies of the University, including its Athletic 
Department, and the rules and regulations of the ______ Conference 
and the constitution, bylaws, rules, regulations and all official inter- 
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pretations thereof of the NCAA and the _______ Conference, as may 
be in effect from time to time. 

It is understood that the salaries of all assistant coaches are paid on 
a fiscal year basis, and that the University’s commitment to employ 
such assistant coaches will terminate automatically at the earlier of 
such time as the Employee ceases to serve as the University’s 
Coach or the termination of this Agreement. 


Comments. This provision must be coordinated with the con- 
tracts for assistant coaches. 


9.03. Scheduling. 


While it is the intent of the parties to this Agreement that, during 
each year that the Employee is the _____ Coach off the University’s 
team, the Employee shall be involved to the greatest extent 
possible in arranging each season’s ________ schedule for the Univer- 
sity’s __.__ program and any rescheduling of games involving the 
University’s ___ team, the University’s Athletic Director will 
have final authority and responsibility with regard to the 
team’s schedule and shall use his best efforts to ensure that the 
team’s schedule allows the ________ program to meet and 
maintain the University’s objectives in all intercollegiate athletics. 


Comments. Section 9.03 attributes responsibility for scheduling 
to the Athletic Director. If the Employee is responsible for sched- 
uling, the drafter should use the bracketed material in Section 
3.02.c(iii) and should delete Section 9.03. 


9.04. Arbitration and Other Remedies. 


The parties agree that all disputes between them arising out of this 
Employment Agreement or concerning the scope, interpretation or ap- 
plicability of any provision of this Employment Agreement shall, except 
as set forth below in this Section 9.04, be resolved by submission of 
such dispute to arbitration according to the rules of the American 
Arbitration Association. The Arbitrator shall be a member of the Na- 
tional Academy of Arbitrators and only one arbitrator shall be required. 
The decision of the Arbitrator shall be final and binding on both the 
Employee and the University. Notwithstanding the above, in the event 
that the Employee breaches, or the University believes he is breaching, 
Article VII hereof concerning restrictions on competition, the University 
may, at its sole discretion, choose to institute legal proceedings against 
the Employee in the appropriate State or Federal court (the Employee 
waives all objections to venue or personal jurisdiction in either such 
court) or in any other court of competent jurisdiction and, in connection 
therewith, may seek to enforce any and all remedies to which it is or 
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may be entitled including, but not limited to, an injunction against 
further or continued breaches of this Employment Agreement, specific 
performance of this Agreement by the Employee and/or damages arising 
out of said breach or breaches. 


9.05. Compensation Conditional. 


[Alternative A—Subject to Approval of University’s Budget and Appro- 
priations]. 

The payment of all forms of compensation set forth in this Agreement 
is subject to the approval of the annual operating budget by the 
University’s governing body, and the sufficiency of appropriations or 
the availability of sufficient funds within the Athletic Department’s 
budget to pay such compensation. 


[Alternative B—Subject to Legislative Appropriations Beyond Current 
Fiscal Year for a State University]. 

It is expressly recognized by the parties hereto that the University, 
as an agency of the State of _____, cannot legally obligate funds 
in furtherance of this Agreement beyond the end of the current fiscal 
year, which is . Performance after that date shall 
be contingent upon the continuation of appropriations by the State 
Legislature for those operations of the University to be served by the 
execution of this Agreement. 





9.06. Requirement of University Signature and Approval. 


It is understood and agreed that this Agreement shall not be effective 
until signed by ____ on behalf of the University, with the approval 
of its . 


9.07. Choice of Law. 


It is the intent of the parties hereto that this Agreement shall be 
governed by and construed in accordance with the laws of the State of 
, and the laws of the State of ________ shall govern the 

validity, performance and enforcement of this Agreement. 


9.08. Assignment of Agreement. 


The Employee’s rights and interests under this Agreement may not 
be assigned, pledged or encumbered by the Employee. 


9.09. Merger Clause. 


This Agreement constitutes the full and complete understanding and 
agreement of the parties with respect to the employment of the Em- 
ployee by the University and supersedes all prior understandings and 
agreements, oral or written, regarding the Employee’s employment by 
the University. 
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9.10. Amendments to Agreement. 


This Agreement may be amended at any time only by a written 
instrument duly approved by the University through its designated 
representative and accepted by the Employee, such approval and ac- 
ceptance to be acknowledged in writing, except that the foregoing shall 
not apply to increases in compensation and/or enhancements of fringe 
benefits which may be accomplished at any time in accordance with 
the terms and conditions of Article V hereof without the necessity for 
written modification or amendment to this Agreement. 


9.11. Severability. 


If any provision or provisions hereof, including but not limited to 
Article VII relating to restrictions on the Employee’s ability to accept 
competitive employment, shall be deemed invalid or unenforceable, 
either in whole or in part, this Agreement shall be deemed amended 
to delete or modify, as necessary, the offending provision or provisions 
or to alter the bounds thereof in order to render it valid and enforceable. 
It is the intention of the parties that the provisions of Article VII hereof 
be enforceable to the fullest extent permissible under applicable law, 
but that the unenforceability (or modification to conform to such law) 
of said Article VII shall not render unenforceable, or impair, the 
remainder of this Agreement. 


9.12. No Waiver of Default. 


No waiver by the parties hereto of any default or breach of any 
covenant, term or condition of this Agreement shall be deemed to be 
a waiver of any other default or breach of the same or any other 
covenant, term or condition contained herein. 


9.13. Acknowledgment. 


The Employee acknowledges that he has read and understands the 
foregoing provisions of this Agreement and that such provisions are 
reasonable and enforceable and he agrees to abide by this Agreement 
and the terms and conditions set forth herein. 


9.14. Indemnification of University. 


The Employee agrees to hold harmless and indemnify the University 
from any and all suits, claims, demands, damages, liability, costs and 
expenses, including attorney’s fees, arising out of this Agreement, 
except such suits, claims or demands in which the Employee seeks to 
compel the University to comply with its obligations hereunder or in 
which the Employee seeks to enforce any remedies he may have 
hereunder. 
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9.15. University Retains All Materials and Records. 


All materials or articles of information, including, without limitation, 
personnel records, recruiting records, team information, films, statistics 
or any other material or data, furnished to the Employee by the Uni- 
versity or developed by the Employee on behalf of the University or at 
the University’s direction or for the University’s use or otherwise in 
connection with the Employee’s employment hereunder are and shall 
remain the sole and confidential property of the University. Within 

( ) days of the expiration of the term of this agree- 
ment or its earlier termination as provided herein, the Employee shall 
immediately cause any such materials in his possession or control to 
be delivered to the University. 





9.16. Employee Will Not Incur University Indebtedness. 


It is mutually agreed and understood that the Employee shall not 
incur any indebtedness for or on behalf of the University without first 
securing the approval of the Director of Athletics. 


9.17. ‘‘Force Majeure’’ Clause. 


Neither party shall be considered in default in the performance of its 
obligations under this Agreement if such performance is prevented or 
delayed by Force Majeure. ‘‘Force Majeure’’ shall be understood to be 
any cause which is beyond the reasonable control of the party affected 
and which is forthwith, by notice from the party affected, brought to 
the attention of the other party, including but not limited to war, 
hostilities, revolution, civil commotion, strike, lockout, epidemic, ac- 
cident, fire, wind or flood or because of any law, order, proclamation, 
ruling, regulation or ordinance of any government or subdivision of 
government or because of any act of God. 


9.18. Government Immunity Not Waived [State University]. 


It is expressly agreed and understood between the parties that the 
University is an agency of the State of _______ and that. nothing 
contained herein shall be construed to constitute a waiver or relinquish- 
ment by the University of its right to claim such exemptions, privileges 
and immunities as may be provided by law. 


9.19. Employee Will Not Contact University Officers or Trustees. 


Although it is understood that from time to time the Employee may 
have social contact with University officers and members of the Univ- 
ersity’s Board of Trustees at fund-raisers, media events, receptions or 
other social functions, the Employee agrees to refrain from contacting 
directly any officer or trustee of the University or otherwise engage in 
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any direct communication with them about items relating to the 
_________ program or administration of the University’s athletic pro- 
gram. All discussion of items of concern or problems with the 
program and other athletic programs shall be handled in accordance 
with established administrative procedures. 


9.20. Employee Will Not Make Investments Inconsistent With 
University’s Objectives. 


During the period of employment hereunder, the Employee shall not 
make or continue to hold any investment in or be associated with any 
enterprise which could be deemed to be inconsistent with the Univers- 
ity’s objectives and philosophies or with the University’s intercollegiate 
—_________ program, without having first obtained the approval of the 
University’s President. 


9.21. Notices. 


Any notice or other communication which may or is required to be 
given under this Agreement shall be in writing and shall be deemed 
to have been given on the earlier of the day actually received or on 
the close of business on the fifth business day next following the day 
when deposited in the United States Mail, postage prepaid, registered 
or certified, addressed to the party at the address set forth after its 
name below or such other address as may be given by such party in 
writing to the other: 


If to the Employee: ________; If to the University: 


IN WITNESS WHEREOF, the parties hereto have executed this Em- 
ployment Agreement or caused this Agreement to be executed the day 
and year first written above, intending to be legally bound by its 
provisions [, the Employee acknowledging that he has reviewed this 
Employment Agreement with his attorney]. 








Hazing and the ‘“‘Rush’’ Toward 
Reform: Responses from Universities, 
Fraternities, State Legislatures, and the 
Courts 


INTRODUCTION 


The relationship between fraternities’ and institutions of higher ed- 
ucation has spawned a series of complex legal issues, ranging from 
zoning disputes? to fraternity bannings.* But more than any other 
fraternity activity, a part of the initiation ceremony known as ‘‘hazing’’ 
has heightened the tension between fraternities and their host institu- 
tions. Whereas the usual scenario in university/fraternity litigation finds 
the two organizations on opposite sides of the lawsuit, hazing has 
resulted in fraternities and universities uniting as co-defendants. 

For years, fraternity hazing has been viewed as a rite of passage—an 
initiation ceremony designed to determine one’s worthiness as a pro- 
spective ‘‘brother.’’* Whatever their form, these rituals share a common 
function: they are tests. The test may be one of strength, endurance, 
or drinking ability, but as more and more fraternity pledges fail these 
tests, society currently tends to view hazing with condemnation rather 
than to hail it as one of the rites of college life. 

Scores of injuries and deaths® resulting from hazing incidents have 
prompted universities, national and local fraternal organizations, as 
well as state legislatures, to respond with fraternity prohibitions, anti- 
hazing policies, and anti-hazing legislation. Indeed, the tension between 
fraternities and their host institutions escalates as the university finds 





1. Recognizing that hazing is not an activity limited solely to men’s organizations, 
this Note uses the term ‘‘fraternity’’ broadly to include women’s organizations, commonly 
known as sororities. 

2. See, e.g., Annotation, Application of Zoning Regulations to College Fraternities 
or Sororities, 25 A.L.R.3D 921 (1969). 

3. See, e.g., Mu Theta of Tau Kappa Epsilon v. Lycoming College, 75 Pa. D. & C.2d 
420 (Lycoming County 1976) (requiring students to live in college dormitories); Webb v. 
State Univ. of N.Y., 125 F. Supp. 910, appeal dismissed, 348 U.S. 867, 75 S. Ct. 113 
(1954) (banning social organizations with national or outside affiliations). 

4. Christian Sci. Monitor, Feb. 21, 1985, at 23. 

5. In spring of 1986, a seven-year study reported 39 hazing deaths and many more 
serious injuries. The statistics include only American college students. N.Y. Times, Apr. 
1, 1986, § C, at 10, col. 3. 

A national anti-hazing lobbying organization, the Committee Halting Useless College 
Killings (CHUCK), has documented 51 hazing deaths in the last decade. Lansing St. J., 
Oct. 7, 1988, at 1A, col. 2. 
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itself potentially liable for the misconduct of fraternities and their 
members. 

But the educational institution is not alone in its fear of liability. 
Joining the university as co-defendants are national fraternal organiza- 
tions, local chapters, university administrators, and individual.students. 
Hazing is the kind of fraternity activity which carries potential liability 
for everyone. Determining which and how many of the parties are liable 
does not end the inquiry. The next issue concerns the nature of the 
liability itself. No longer does a hazing cause of action sound only in 
tort. Over half the states have enacted anti-hazing statutes® that impose 
criminal misdemeanor charges with accompanying fines, jail sentences, 
or, in some states, assessments of community-service hours.’ 

This Note focuses first on the parties involved in suits stemming 
from fraternity hazing incidents and examines their potential liability. 
Next, it explores the various defenses raised by fraternities, universities, 
and individual defendants and the success or failure with which these 
defenses have met. Finally, the Note examines responses to the hazing 
problem in the form of state legislation as well as specific university 
and fraternity anti-hazing policies. 


I. THe LITIGANTS INVOLVED 


Depending upon a variety of factors, an injury or death caused by 
hazing activity leaves a plaintiff with a choice of potential defendants. 
More levels of responsibility become involved if the fraternity is a local 
chapter of a national organization, or if the fraternity is recognized or 
sanctioned by its host university. A national fraternal organization may 
find itself held accountable for the actions of its local chapter just as a 
university may have to answer for the actions of its recognized local 
fraternities.® 


A. Fraternity Liability 


Both Andres v. Alpha Kappa Lambda Fraternity? and Quinn v. Sigma 





6. Newsweek On Campus, Apr. 1988, at 10, col. 1. Twenty-nine states currently 
have arti-hazing legislation and three more are about to legislate in the area. Id. See 
also Lansing St. J., Oct. 7, 1988, at 1A, col. 3. 

7. For example, Texas’ new anti-hazing statute which took effect September 1, 1987, 
provides in § 4.52(f): 

Except when an offense causes the death of a student, in sentencing a person 

convicted of an offense under this section, the court may require the person to 

perform community service ... for an appropriate period of time, in lieu of 
confinement in county jail or in lieu of a part of the time the person is sentenced 

to confinement in county jail. 

TEX. Epuc. CopE ANN. § 4.52 (Vernon 1972). 

8. For a general discussion of university liability for injuries resulting from student 
drinking, see Note, Tort Liability of Colleges and Universities for Injuries Resulting From 
Student Alcohol Consumption, 14 J.C.U.L. 399 (1987). 

9. 730 S.W.2d 547 (Mo. 1987) (en banc). 
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Rho Chapter of Beta Theta Pi Fraternity’® addressed whether a fraternity 
had a legal duty to protect fraternity pledges from over-drinking. The 
answer turned on whether the fraternity required the pledges to drink 
as a part of the initiation ceremony. 

In Andres, parents of a fraternity member sued both the national 
organization (National) and the local chapter (Local) of Alpha Kappa 
Lambda for the wrongful death of their son, who died of acute alcohol 
intoxication after a fraternity party.‘ The National had adopted an anti- 
hazing policy with which it required local chapters to comply. However, 
neither the National nor the Local had established a policy governing 
alcohol consumption at fraternity functions by those under the legal 
drinking age of twenty-one. At the time of his death, respondents’ son 
was twenty years old.’ 

The Supreme Court of Missouri proceeded under the common-law 
social-host analysis and held that the Local, as a social host under 
Missouri state law, had no common-law or statutory duty to refrain 
from serving alcohol to underage drinkers: 


[U]nlike commercial vendors, social hosts do not realize any pe- 
cuniary gain from the furnishing of alcoholic beverages and for 
this reason they likewise have no incentive to encourage excessive 
consumption. In addition, the typical social host lacks the exper- 
tise required to evaluate the quantity of alcohol a guest can safely 
consume.’ 


The court could use the social host approach because the fraternity 
activity involved was not hazing. The other fraternity members had not 
required the heavy drinking, and the student was already a member of 
the fraternity, not a pledge. 

Those two distinctions were absent in Quinn. The fraternity required 
the plaintiff, a pledge, to participate in an initiation ceremony, the rites 
of which included drinking large quantities of beer and whiskey. 





10. 155 Ill. App. 3d 231, 507 N.E.2d 1193, appeal denied, 515 N.E.2d 125 (Ill. 1987). 
For a comparison of the common law principle exempting social hosts from liability and 
the nature of a fraternity’s duty, see Case Comment, Expanding Illinois Tort Liability in 
the Context of Fraternity Hazing: Quinn v. Sigma Rho Chapter of Beta Theta Pi 
Fraternity, 12 S. Itt. U.L.J. 695 (1988). 

11. Andres, 730 S.W.2d at 547. 

12. Id. at 548. 

13. Id. at 553. 

14. Quinn, 155 Ill. App. 3d at 233, 507 N.E.2d at 1195. The plaintiff, as a pledge, 
was required to participate in the initiation ceremony. As part of the ceremony, he was 
directed to drink a 40 ounce pitcher of beer without letting the pitcher leave his lips or 
until he vomited. He was then taken to a local tavern where he was directed to drink 
from an eight ounce bottle of whiskey. Active fraternity members brought him back to 
the fraternity house and left him on a hardwood floor to sleep off his intoxication. He 
was still intoxicated when he awoke 14 hours later. At its peak, his blood-alcohol level 
reached near fatal levels. Id. 
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Quinn sued the fraternity, claiming that ‘‘neurological damage to his 
arms and hands’’ resulted from a near fatal blood-alcohol content.*s 
The appellate court found a legal duty in the fraternity to refrain from 
requiring participation in the dangerous ceremony.’ The court recog- 
nized the importance of defining the activity as hazing, and, in so 
doing, distinguished the case from the type of factual setting in Andres: 


[Plaintiff] attempts to distinguish the instant factual situation from 
the social host-guest relationship. Plaintiff emphasizes that defen- 
dant did more than simply furnish alcohol to him. In order to be 
initiated into the fraternity, defendant required him to drink to 
intoxication .... We agree with the case authorities holding that 
the furnishing of intoxicating beverages to underage persons, such 
as plaintiff, do not create a legal duty. We feel, however, that we 
are faced with a situation which consists of more than the mere 
furnishing of alcohol.’’ 


The fraternity had a legal duty to refrain from mandating drinking. 
Therefore, the plaintiff’s claim stated a cause of action in common-law 
negligence. 

The Illinois legislature’s prohibition of hazing facilitated the Quinn 
court’s finding of a duty. Whereas Andres involved only a fraternity 


policy or guideline, the Quinn court was aided by a state statute that 
made hazing a misdemeanor.’® That court recognized the significance 
of the legislature’s action in this area: 





15. Id., 507 N.E.2d at 1195. 

16. Id. at 237, 507 N.E.2d at 1197. 

17. Id. at 236, 507 N.E.2d at 1196-97 (emphasis added). 

18. Justice Green, specially concurring, stated: 
The heart of my disagreement ... is my belief that the cause of action stated 
there does not sound in negligence. Rather, I would treat the reference to 
“‘negligence”’ in the complaint as surplusage and hold that the outrageous 
conduct described sets forth a cause of action based upon wilful and wanton 
misconduct on the part of the defendant acting through its authorized agents, 
its active members, who had authority to give orders to the pledges who were 
to be initiated into the fraternity. 

Id. at 239, 507 N.E.2d at 1198-99. 

19. The Illinois statute provides, in pertinent part, as follows: 
§ 1. Whoever shall engage in the practice of hazing in this state, whereby 
anyone sustains an injury to his person therefrom, shall be guilty of a Class B 
misdemeanor. 
§ 2. The term ‘‘hazing’’ in this act shall be construed to mean any pastime or 
amusement, engaged in by students or other people in schools, academies, 
colleges, or universities, or other educational institutions of this state, or by 
people connected with any of the public institutions of this state, whereby such 
pastime or amusement is had for the purpose of holding up any student, scholar 
or individual to ridicule for the pastime of others. 

Inu. Rev. Stat. ch. 144, para. 221-22 (1983). 
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[It] indicates to us a social policy against embarrassing or endan- 
gering our youth through thoughtless and meaningless activity. 
Although a legal duty is normally not established through rules 
and regulations of a university or internal guidelines of a volun- 
tary, unincorporated association, ... violation of a ‘statute or 
ordinance may create a cause of action for negligence.” 


Like the Quinn court, the court in Ballou v. Sigma Nu General 
Fraternity”? emphasized the mandatory nature of the initiation cere- 
mony. In Ballou, the South Carolina Court of Appeals found Sigma Nu 
liable for the death of one of its pledges during an induction ceremony.” 
As part of Sigma Nu’s pledging process at the University of South 
Carolina, the local chapter required twenty-year old Barry Ballou and 
all other inductees to attend the “hell night’’ initiation ceremony. All 
participants understood that the pledges ‘‘would be pretty much ex- 
pected to do a good bit of drinking.’’** During hell night, the active 
fraternity brothers supplied Ballou and the other pledges with beer, 
wine, and liquor. The active brothers pressured the pledges to drink 
and ridiculed them when they drank only small amounts.” 

Later that evening, a pledge and three active members found Ballou 
lying unconscious on a couch. Though concerned by his pale skin 
color and lack of responsiveness, they decided not to take him to the 
campus infirmary. Rather, they turned him face down on the couch, 
fearing that he might vomit and suffocate if he were left lying on his 
back. An active brother found him dead the next morning. An autopsy 
revealed the cause of death as acute alcohol intoxication.* 

After a jury found for Ballou’s father in his wrongful death action, 
Sigma Nu appealed, alleging nine errors on the part of the trial judge.” 





20. 155 Ill. App. 3d 238, 507 N.E.2d 1193, 1198. 

21. 352 S.E.2d 488 (S.C. Ct. App. 1986). 

22. Id. at 489. 

23. Id. at 491. 

24. Id. The active members first made the pledges drink liquor from a trophy-shaped 
cup which they called the ‘‘cup of truth.’’ The brothers then asked the pledges to drink 
bottles of beer, wine, and liquor. When the brothers distributed what appeared to be 
cans of soft drinks, the pledges discovered that the cans actually contained more alcohol. 
Id. 

25. Id. at 492. Ballou’s father subsequently brought a wrongful death action against 
Sigma Nu. The jury returned a verdict for the plaintiff and awarded $200,000 actual 
damages and $50,000 punitive damages. The court rejected Sigma Nu’s defense of 
contributory negligence and cited the award of punitive damages as indicating that the 
jury necessarily found an intentional tort. The jury’s award of punitive damages reflected 
their belief that the active brothers’ conduct was willful; and since the conduct was 
willful, any contributory negligence on the part of Ballou did not bar recovery. Id. at 
495. 

26. Sigma Nu’s nine allegations of error can be summarized as follows: 

(1) the trial court erred in denying Sigma Nu’s JNOV motion, because the 
record contained no evidence of actionable negligence; 
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However, the South Carolina Court of Appeals affirmed the lower 
court’s denial of Sigma Nu’s motion for a judgment notwithstanding 
the verdict. The court recognized that a judgment notwithstanding the 
verdict would be proper only if not one reasonable inference of negli- 
gence could be drawn from the evidence.”’ In this case, however, the 
court found a variety of inferences to support a finding of actionable 
negligence: 


The evidence reasonably suggests that Sigma Nu required Barry 
to attend hell night as part of its initiation process and that on 
hell night[,] through its active brothers[,] created a hazardous 
condition by hazing him and other pledges .... The evidence 
reasonably suggests also that, after Barry became helplessly drunken 
. . members of Sigma Nu became aware of his perilous condition 
but did not afford him the assistance his condition demanded.” 


For two reasons, the court necessarily found that Sigma Nu owed a 
duty of care to its pledges. First, the court found a special relationship” 
between Sigma Nu and Ballou, such that Sigma Nu owed a duty not 





(2) the trial court erred in denying the motion, because the proximate cause of 
Ballou’s death was his own voluntary consumption of the alcohol rather than 
the furnishing of it by the fraternity brothers; 
(3) the trial court erred in denying the motion, because Ballou assumed the 
risk of injury; 
(4) the trial court erred in denying the motion, because the actions of the 
fraternity members during hell night were outside the scope of the local 
chapter’s agency relationship with Sigma Nu; 
(5) the trial court should not have allowed expert testimony of a clinical 
psychologist regarding group dynamics; 
(6) the trial court should have instructed the jury as to the state’s ‘‘Good 
Samaritan Act’’; 
(7) the trial court should not have instructed the jury regarding the doctrine of 
last clear chance; 
(8) the trial court erroneously denied Sigma Nu’s motion for a mistrial based 
on improper remarks made by the plaintiff’s attorney during his opening 
statement; and 
(9) the record was devoid of any suggestion of recklessness or willfulness on 
the part of Sigma Nu. 

Id. at 492-99. 

27. Id. at 492. 

28. Id. at 493. See W. PRossER AND W. KEETON, THE LAw OF Torts § 56, at 377 (5th 
ed. 1984) (‘‘[I]f the defendant’s own negligence has been responsible for the plaintiff’s 
situation, a relation has arisen which imposes a duty to make a reasonable effort to give 
assistance, and avoid any further harm.’’); 65 C.J.S. Negligence § 63(104), at 857 (1966) 
(‘‘One whose negligence or fault has resulted in an injury to another is under a legal 
duty . . . to care for such other and afford him such assistance and relief as his condition 
demands.’’). 

29. 57 AM. JuR. 2D Negligence § 36, at 384 (1971). Cf. RESTATEMENT (SECOND) OF TORTS 
§ 314 (1965) (recognizing that the existence of a special relationship gives rise to a duty 
between the parties). 
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to injure him during its initiation ceremony.*° Second, Sigma Nu owed 
a duty to Ballou because the coercive behavior of the active brothers 
created his condition, a condition which they ignored.** 

Once having found that the fraternity owed a duty to Ballou and 
breached that duty, the court faced the question of proximate cause. 
Sigma Nu argued that Ballou’s own voluntary consumption of the 
alcohol proximately caused his death. The court of appeals, however, 
decided that the jury was justified in finding that the acts and omissions 
of the fraternity members proximately caused the death.*? The jury 
might have found that the continual furnishing of alcohol to an already 
drunken pledge proximately caused his death.* Or, they might have 
decided that the failure of the members to assist Ballou once they 
discovered his condition constituted the requisite proximate cause.** In 
either case, a judgment notwithstanding the verdict was an inapprop- 
tiate remedy. 

Though both Ballou and Quinn stressed the mandatory nature of the 
hazing ceremony, one should note the differences in each fraternity’s 
requirements for the pledges. In Quinn, the active brothers required 
the pledges to drink to intoxication;** in Ballou, the members required 
only that the pledges attend the initiation ceremony. Of course the 
brothers then teased and ridiculed the initiates into drinking. Evidently, 
the Ballou court deemed this peer pressure the functional equivalent 
of mandatory drinking. 





30. The court cited Easler v. Hejaz Temple of Greenville, 285 S.C. 348, 329 S.E.2d 
753 (1985), in which the South Carolina Supreme Court held that an unincorporated 
fraternal organization owed a duty not to harm its new members during induction 
ceremonies. The case did not involve a college or university. 

The particular hazing ceremony involved an event known as the ‘‘mattress-rotating 
barrel trick.’’ Fraternity members required each pledge to slide down a nine foot high 
metal board onto mattresses which led to a barrel over which the initiate was to climb. 
Active members stood alongside the mattresses and ‘‘fun-paddled”’ the pledges. Id., 329 
S.E.2d at 755. 

Easler tripped and fell headlong into the barrel; he suffered a spinal cord injury. Easler 
sued the fraternity for negligence and his wife sued for loss of consortium. The Common 
Pleas Court entered judgment on a jury verdict and awarded Easler $361,800 and his 
wife $37,500. The Supreme Court of South Carolina affirmed, finding this part of the 
fraternity’s initiation ceremony hazardous; it therefore constituted’ actionable negligence. 
The fraternal organization owed a duty of care to its initiates not to cause them injury 
in the process. Id. at 352, 329 S.E.2d at 755-56. 

31. See supra note 28 and accompanying text. 

32. Ballou, 352 S.E.2d at 493-94. 

33. Id. at 493. The court cited Christiansen v. Campbell, 285 S.C. 164, 328 S.E.2d 
351 (Ct. App. 1985), in which the South Carolina Court of Appeals held that the sale of 
alcohol to an already intoxicated individual can be the proximate cause of any injuries 
sustained by the buyer. In Christiansen, a bartender continued to serve a visibly intoxi- 
cated customer. A car struck the customer when he left the nightclub. The duty in this 
case arose from a state statute which forbade the sale of alcohol to intoxicated persons. 
285 S.C. at 168, 328 S.E.2d at 354. 

34. Ballou, 352 S.E.2d at 494. 

35. See supra note 14 and accompanying text. 
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1. National Fraternities and Their Local Chapters 


The plaintiff in Ballou had the additional burden of proving the 
existence of an agency relationship between the national association of 
Sigma Nu and its local chapter. In finding this relationship, the court 
reasoned that although the local chapter may not have had the Nation- 
al’s express authority to include hazing and mandatory drinking in its 
initiation ceremony, it nonetheless acted with apparent authority on 
hell night.**° Therefore, the national organization of Sigma Nu was 
bound by the local chapter’s acts.*’ 

The parents in Andres v. Alpha Kappa Lambda Fraternity** included 
as defendants both the national fraternity of Alpha Kappa Lambda and 
its local chapter. Since the activity in question did not involve a hazing 
ceremony but rather a drinking party, the parents alleged that the local 
fraternity was a social host and had a duty not to furnish alcohol to 
underage fraternity members.*® As their theory of liability for the na- 
tional organization, the parents argued that the National negligently 
failed to adopt a policy which would prohibit local chapters from 
furnishing alcohol to underage members.*° 

Given the court’s refusal to find a common-law or statutory duty on 
the part of the local chapter, it is not surprising that it declined to 
hold the National civilly liable for failing to adopt an alcohol policy. 
Citing the National’s nonparticipation in the day-to-day management 
of its many chapters, the Andres court stated: 


It would be anomalous to impose a duty on the National to 
establish a policy forbidding the furnishing of alcoholic beverages 
by local chapters to members under the lawful age for consumption 
while the Local which actually furnished alcoholic beverages to 
those under twenty-one years in this cause had no civil duty at 
law to refrain from such practice.*! 


Since the National was even further removed from the events surround- 
ing the fraternity mezaber’s death, a finding of liability would be 
illogical. +? 





36. Ballou, 352 S.E.2d at 496. ‘‘[W]e are satisfied that the local chapter in conducting 
hell night as a condition of membership in Sigma Nu acted within the scope of the 
apparent authority conferred on it by Sigma Nu.”’ Id. 

37. Id. For an evaluation of the relationship between national fraternities and their 
local chapters, and a review of plaintiff strategies in reaching national organizations, see 
Note, Alcohol and Hazing Risks in College Fraternities: Re-evaluating Vicarious and 
Custodial Liability of National Fraternities, 7 REv. LITIGATION 191 (1988). 

38. 730 S.W.2d 547 (Mo. 1987) (en banc). 

39. See supra text accompanying note 13. 

40. Andres, 730 S.W.2d at 553. 

41. Id. (emphasis in original). 

42. Given the court’s discussion of these levels of remoteness, it is difficult to envision 
a situation in which a national chapter could ever be found liable once a local chapter 
is held free from liability. 
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In Jefferis v. Commonwealth,* a minor, injured after consuming 
alcohol at a party hosted by the local chapter of Theta Chi Fraternity, 
brought a negligence action against the organization’s national chap- 
ter.“ The national fraternity argued that, as a matter of law, it did not 
exert sufficient control over the local chapter to be held liable. 

Like the parents in Andres, the injured minor in Jefferis argued that 
the fraternity was liable under the social-host theory. Unlike the Andres 
court, however, Jefferis viewed the national and !ocal chapters of the 
fraternity ‘‘as one entity’’*® in determining whether Theta Chi was 
negligent for furnishing liquor to a minor. 

In Jefferis, Pennsylvania’s Superior Court noted that the trial court 
had relied on the wrong test for determining social-host liability.* 
Synthesizing the elements of Pennsylvania’s criminal accomplice statute*’ 
and the elements of tort liability taken from the Second Restatement of 
Torts,** the Jefferis court developed the following test for determining 
the extent of liability in a social-host setting involving an intoxicated 
minor: 


(1) the defendant must have intended to act in such a way as to 
furnish, agree to furnish or promote the furnishing of alcohol to 
the minor, and 

(2) the defendant must have acted in a way which did furnish, 
agreed to furnish, or promoted the furnishing of alcohol to the 
minor, and 

(3) the defendant’s act must have been a substantial factor in the 
furnishing, agreement to furnish, or the promotion of alcohol to 
the minor.*® 


Since the court was unable to determine from the pleadings whether 
the national fraternity had intentionally rendered substantial assistance 





43. 537 A.2d 355 (Pa. Super. Ct. 1988). 

44. In addition to the national chapter, the complaint also included as defendants, 
the State of Pennsylvania, the university, and an individual. This case involved the 
appeal of a finding of summary judgment for the national chapter. Id. 

45. Id. at 356. 

46. The trial court had therefore erred in granting summary judgment to the National. 
The trial court had cited as precedent Fassett v. Poch, 625 F. Supp. 324 (E.D. Pa. 1985), 
in which the court found Pennsylvania’s social host theory precluded recovery from any 
defendant who did not actually and physically serve alcohol to a minor. Id. at 336. 
Thus, the trial court never reached the nativnal fraternity’s argument that it did not 
exercise sufficient control over the local fraternity to be held responsible for its actions. 
Rather, the court found that no party could be held liable if that party neither actually 
nor physically provided the underaged member with liquor. Jefferis, 537 A.2d at 357, n. 
2. 

47. 18 Pa. Cons. Stat. ANN. § 306(c) (Purdon 1983 & Supp. 1988). 

48. RESTATEMENT (SECOND) OF ToRTS § 876 (1979). 

49. Jefferis, 537 A.2d at 358. 
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to the minor in his alcohol consumption, the court reversed the sum- 
mary judgment and remanded for further proceedings.*° 

In a footnote, the Jefferis court recognized that the trial court’s 
reliance on the wrong test precluded it from reaching the argument 
that the National was too far removed to exercise control over its local 
chapter. ‘‘We note that this question of agency may have to be reached 
at some point in this case.’ One judge, while agreeing that the 
summary judgment order should be vacated, dissented from the test 
adopted by the majority. More in accordance with the reasoning in 
Andres and Ballou, Judge Rowley preferred to focus on the relationship 
between the national organization and its local chapter: 


{Ijn my opinion, the test which should be applied to determine if 
a person or entity, other than the actual server or provider of 
alcohol to a minor, may be liable for serving the minor, is whether 
or not the person or entity is in a master/servant or principal/ 
agent relationship with the actual server.*? 


This concurrence stressed the necessity of addressing the agency ques- 
tion and suggested that treating the national and local chapters of a 
fraternity as one entity is inappropriate in social-host settings. 

Surely, then, a hazing situation would warrant the same type of 
agency analysis. For example, the appellants in Quinn v. Sigma Rho 


Chapter of Beta Theta Pi Fraternity®** sued only the local chapter of the 
fraternity which mandated the hazing ceremony. They might have 
included a claim against the national organization alleging negligence 
for failing to adopt an anti-hazing policy. And if the National were 
determined negligent, the local chapter’s actions would arguably have 
constituted acts of an agent. 


2. Individual Fraternity Member Liability 


In order to hold individual fraternity members negligent as a matter 
of law, there must be: 


(1) a duty of care on the part of the [fraternity member]; 
(2) a breach of that duty; 





50. Id. at 358-59. The court reviewed the fundamentals of summary judgment analysis, 
insisting that a trial court must carefully examine the facts for any genuine issue of 
material fact. ‘Because the effect of a summary judgment is to put one party out of 
court, it should be granted only in the clearest of cases.’’ Id. at 356. 

51. Id. at 357, n.2. 

52. Id. at 360. The concurrence emphasized that the trial court never considered the 
National’s vicarious liability for the acts of the local fraternity. ‘‘The trial court has 
addressed the merits of no other argument advanced by the appellee, . . . e.g., whether 
or not it is the party named as a defendant, and therefore whether or not it is even a 
party to the case.”’ Id. 

53. 155 Ill. App. 3d 231, 507 N.E.2d 1193, appeal denied, 515 N.E.2d 125 (Ill. 1987). 
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(3) a causal connection between the [fraternity member’s] conduct 
and the injury; and 
(4) an actual loss or damage as a result of the injury.™ 


In Cerra v. FEX Fraternity Fraternal Association,*> the parents of a 
pledge who died as a result of a hazing incident sued individual 
fraternity members for the wrongful death of their son. During the 
ceremony for students at the University of Wisconsin-Superior, the 
fraternity required pledges to wear long trench coats, old pants, heavy 
winter boots, and ski masks. The fraternity then commanded the pledges 
to do calisthenics and running exercises. When Richard Cerra collapsed, 
fraternity members took him to another member’s apartment. When his 
condition failed to improve, they took him to a hospital where he later 
died. He had been suffering from malignant hyperthermia, a latent 
condition of which neither he nor his parents had been aware.* 

The jury found no negligence on the part of the three members 
present at the running exercises, because the members were unaware 
of Cerra’s condition and because they never forced or prodded him to 
continue. These facts, combined with the fact that the pledges were 
allowed resting periods, prompted the jury to find no breach of any 
duty of care. Therefore, at least with respect to these three fraternity 
members, the plaintiffs failed to prove the first two prongs—duty and 
breach. 

Next, the jury decided that the two members present at the apartment 
were negligent in not seeking medical help sooner. However, the jury 
found that this negligence did not cause Cerra’s death.*” Thus, the 
plaintiffs failed to prove the third prong of the test, a causal connection 
between the fraternity members’ conduct and the resulting injury. 

If the fear of civil liability does not dissuade students from hazing 
their classmates, perhaps the criminal sanctions embodied in state anti- 
hazing statutes will provide adequate deterrence. Though individual 
fraternity members might escape civil liability, chances remain good 
that they will face criminal liability. In February 1988, two New Jersey 
universities, Princeton and Rutgers, encountered hazing incidents.™ 
The Middlesex County prosecutor indicted fifteen Rutgers students for 
knowingly and recklessly organizing and promoting hazing conduct 





54. W. PROSSER AND W. KEETON, THE Law OF Torts, § 30, at 164-65 (5th ed. 1984). 

55. 130 Wis. 2d 540, 393 N.W.2d 547 (1986) (unpublished limited precedent opinion, 
LEXIS No. 84-2509). 

56. Id. 

57. Id. The lawsuit also included as a defendant, the fraternity’s faculty advisor. The 
jury found the advisor not negligent, because he was never informed when the ceremony 
was to occur nor advised of any complaints regarding previous FEX initiations. 

58. Though Princeton does not recognize fraternities, they do acknowledge wet eating 
clubs. Given the tendency of these clubs to engage in drinking-related initiation cere- 
monies, the distinction loses significance, and the anti-hazing statutes still apply. 
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which resulted in the death of one fraternity pledge.*® In Princeton, 
New Jersey, a municipal court judge sentenced two student officers of 
a private eating club to thirty days in jail and fined them each $500.” 


B. University Liability 


In their search for redress, hazing plaintiffs, whether parents or 
injured pledges, look to the institutions which supervise the fraternities. 
In attempts to avoid liability, several colleges and universities have in 
recent years banned fraternities and sororities outright. These institu- 
tions include Amherst College, Williams College, the University of 
Lowell, Colby College, the University of California at Santa Cruz, 
Franklin and Marshall, and American International.** The University of 
Virginia has required its fraternities to sign ‘‘save harmless’’ contracts 
designed to render the University legally blameless for any fraternity 
misconduct.®? Though many colleges and universities have attempted 
to disassociate themselves from the fraternities they house, some courts 
are still willing to find university liability for fraternity hazing injuries. 

Furek v. University of Delaware® involved a personal injury action 
for injuries sustained by the plaintiff during hell night at Sigma Phi 
Epsilon fraternity. The hazing ceremony took place despite the Uni- 
versity’s ban on hazing, a ban enacted after a prior hazing incident.“ 
Hell night at the fraternity consisted of a series of stations at which 
fraternity members subjected each pledge to various forms of psycho- 
logical and/or mild physical abuse. At his station, Joseph Donchez’ 
duties included pouring a variety of foodstuffs, such as pancake batter, 
ketchup, and molasses, on the pledges’ heads. A container of caustic 
oven cleaner became mixed among the other containers. Furek suffered 
burns on the head, neck, and back when Donchez poured the cleaner 
over his head.® 

After denying both the national fraternity’s motion to dismiss and 
Donchez’ motion for partial summary judgment,® the Superior Court 





59. N.Y. Times, May 4, 1988, § B, at 2, col. 1. Lambda Chi Alpha encouraged 
fraternity pledges to drink large amounts of alcohol in an attempt to make them sick. 
One pledge, James Callahan, had a blood alcohol content of .434 percent when he died. 
Id. 

60. N.Y. Times, May 26, 1988, § B, at 2, col. 5. As a result of the initiation rite in 
which club members helped to pour liquor down initiates’ throats, one student lay in a 
coma for 24 hours. TIME, June 7, 1988, at 70. 

61. Lansing St. J., Oct. 7, 1988, at 11A, col. 4. 

62. Id. 

63. 1986 WL 2837 (Del. Super. Ct. Jan. 9, 1986) (slip op. available on WESTLAW 
and LEXIS). 

64. Id. at 12. The local chapter of the Sigma Phi Epsilon (an unincorporated associ- 
ation), the national fraternity (a Virginia corporation), and an individual student fraternity 
member, Joseph Donchez, joined the University as co-defendants. Id. at 2. 

65. Id. at 2-3. 

66. Id. at 2. The court found a sufficient nexus between the national organization’s 
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of Delaware addressed the University’s motion for summary judgment. 
In support of its motion, the University put forth the usual defenses, 
that the plaintiff had assumed the risk of harm and also that he was 
contributorily negligent.’ The court rejected these arguments. 

The University also argued that it had no duty to protect the student/ 
pledge from the consequences of his own voluntary acts. The court 
acknowledged that the University had no duty to control the student’s 
actions, but determined that the University had a duty to control the 
conduct of the fraternity.°° The court reasoned that the University was 
‘tin charge of’’ the fraternity: ‘‘[C]learly the University had the right to 
control the fraternity and its members, if for no other reason than its 
being located on the University property.’’”° The court also referred to 
the University’s prior encounters with harmful fraternity activities and 
held that ‘‘the University was aware of the dangerous propensities of 
fraternities as they related to hazing .. . [and] failed to exercise their 
right of control to put an end to this dangerous practice.’’”* 

Nine months later, the University of Delaware appeared as a defendant 
in another fraternity case. In Marshall v. University of Delaware,’? a 
fight broke out at a Kappa Alpha fraternity party. The party did not 
involve the initiation of new members—any person with a valid Uni- 
versity identification card could attend. Marshall, though not a student 
at the University, attended the party pursuant to a standing invitation 
from Kappa Alpha. The fight began when members of a neighboring 


fraternity, Sigma Nu, attempted to ‘‘crash’’ the party. While attempting 
to break up the fight, Marshall was struck in the face with a beer 
bottle.” 





single contact with the state of Delaware (its local chapter) and the conduct of the local 
chapter to justify the exercise of in personam jurisdiction over the National. Id. at 5. 

The court further refused to grant Donchez’ motion for partial summary judgment on 
the issue of punitive damages, stating: ‘‘[T]he issue of willful conduct is ordinarily 
inappropriate for summary adjudication, especially, as in the present case, where the 
only evidence as to intent is the defendant’s own testimony. This is a question better 
left to a jury to decide.’’ Id. at 9. 

67. See infra notes 82-108 and accompanying text. 

68. Furek, 1986 WL 2837 at 13-14. 

69. Id. at 11. 

70. Id. at 12. 

71. Id. at 12-13. A jury eventually awarded the plaintiff $30,000. In awarding 
damages, the jury apportioned 93% of the responsibility against University and 7% 
against Donchez. N.Y. Times, Nov. 2, 1987, § A, at 18, col. 1. 

Plaintiff has since appealed from an order of dismissal in which the Superior Court 
vacated a default judgment against the national organization for insufficiency of service 
of process. 

72. 1986 WL 11,566 (Del. Super. Ct. Oct. 8, 1986) (slip op. available on WESTLAW 
and LEXIS). See also Marshall v. University of Del., No. 82-0C-10 (Del. Super. Ct. Dec. 
24, 1987) (same case on further defense motions for summary judgment). 

73. Marshall, 1986 WL 11,566, at 3. As a result of this injury, the plaintiff lost an 
eye. Id. 
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Marshall sued the University, as well as the national and local 
chapters of Kappa Alpha and Sigma Nu. The University of Delaware 
filed a motion for summary judgment. In determining whether to grant 
the motion, the Delaware Superior Court asked four questions: 


(1) Was the University under a duty to control Sigma Nu and 
Kappa Alpha? 

(2) Was that duty one which the University owed to the plaintiff? 
(3) Might one reasonably conclude that the University breached 
its duty to control Sigma Nu and Kappa Alpha? 

(4) Was the breach an actual and proximate cause of the plaintiff’s 
injury?”* 


The court answered each of these questions in the affirmative and thus 
denied the University’s motion for summary judgment. 

First, the University had a duty to control its fraternities. Fraternities 
are members of a class that, given the youthfulness and the disruptive 
behavior of its members, reasonable persons would agree needs to be 
controlled. Furthermore, the University was well-positioned to exercise 
the desired control, given its proximity to the fraternities and its ability 
to monitor fraternity activities.”> The court explained: 


By imposing a duty upon the University to control the conduct of 
a fraternity associated with the University, this Court is not re- 
quiring the University to ‘‘take over’’ the day-to-day functions of 
its fraternities. The duty being imposed rather is regulatory in 
nature. It is the University’s duty to establish regulations (or to 
issue orders) to govern the conduct of fraternities where such 
conduct involves an unreasonable risk of injury and to discipline 
those fraternities that fail to comply with those regulations (or 
orders).”6 


Second, the University owed this duty to Marshall, despite the fact 
that he was not a student. The foreseeable scope of risk, created by the 
University’s failure to control the fraternities, extended to anyone within 
the University community, even if the plaintiff was within the com- 
munity only on the night in question.” 





74. Id. at 28-32. After finding the requisite duty, breach, and causation, the court 
decided the plaintiff neither assumed the risk (‘‘the defense of assumption of the risk 
requires more than merely knowledge that one is encountering a dangerous situation’’) 
nor was contributorily negligent (‘‘the plaintiff, by stepping into the middle of the fight 
in an attempt to restore order, was not exposing himself to an unreasonable risk of 
injury’). Id. at 32-33. 

75. Id. at 28-29. 

76. Id. at 29. 

77. Id. at 30. 
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Third, since the University sought only to advise fraternities regarding 
the conduct of their members (as opposed to establishing regulations), 
one could reasonably conclude that it breached its duty to control the 
fraternities.”* Finally, the University’s breach was an actual and prox- 
imate cause of the plaintiff’s injury. Had the University properly dis- 
charged its duty, the fraternity would have taken the necessary steps 
to control its members.”° The court traced the sequence of events: 


One might reasonably conclude . . . that the University’s omission 
led directly to Sigma Nu’s omission, which led directly to the 
conduct of those Sigma Nu who started the fight at the party, 
which led directly to the act causing the bottle to strike the 
plaintiff.*° 


The court, however, granted the University’s motion for summary 
judgment on the issue of punitive damages. The Marshall court noted 
that punitive damages are recoverable in negligence actions only when 
the defendant’s conduct reflects an attitude of conscious indifference. 
Here, ‘‘[t]here [was] simply no evidence whatsoever of an ‘I don’t care’ 
attitude on the part of the University.’’® 

While Furek and Marshall do not stand for the bold proposition that 
colleges and universities are liable for hazing injuries or deaths, they 
are significant in one respect: they reject the traditional university 


defenses of consent, assumption of the risk, and contributory negligence 
and therefore refuse to allow the university summary judgment. It is 
important however, to emphasize that Furek and Marshall hold merely 
that summary judgment for the university is improper. They determine 
only that in such situations ‘‘one might reasonably conclude’’ the 
university owed a duty to fraternity members—a duty that ‘‘one might 
reasonably conclude’’ the university breached. 


Il. DEFENSES 


The traditional defenses raised in personal injury and wrongful death 
actions arising from hazing incidents include consent, assumption of 
the risk, and contributory negligence.*? Each touches upon a similar 





78. Id. at 31. 

79. Id. 

80. Id. at 31-32. The court similarly analyzed the University’s duty to control Kappa 
Alpha. ‘‘[T]he University’s alleged omission led directly to Kappa Alpha’s alleged 
negligence in conducting the party, which led directly to the fight at the party, which 
led directly to the act which caused the bottle to strike the plaintiff.’’ Id. at 38. 

81. Id. at 42. Mere knowledge or awareness of a duty is not, in itself, sufficient to 
require an award of punitive damages. Id. See also W. PRossER & W. KEETON, THE LAW 
oF Torts §§ 9-15 (5th ed. 1984). 

82. Often, the national fraternal organization, if the defendant, will argue additionally 
that there is no agency relationship between it and its local chapters. See supra notes 
36-53 and accompanying text. 
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theme: the pledge was, in some measurable degree, responsible for his 
own injury. The following section analyzes the effectiveness of each 
defense in the context of fraternity hazing. 


A. Consent 


‘Consent is an act of reason, accompanied with deliberation, the 
mind weighing as in a balance the good and evil on each side.’’® In 
Davies v. Butler,** members of a social ‘‘drinking club’’ associated with 
the University of Nevada argued that the plaintiff, an initiate to the 
club, consented to the hazing. Club members directed the pledges to 
participate in morning, afternoon, and evening activities, all of which 
focused on the initiate’s ability to consume alcohol. The parents of the 
initiate claimed their son died as a result of the club’s gross negligence 
and wanton or reckless conduct.* The parents sued for their son’s 
wrongful death, claiming the members had subjected their son to 
physical and mental abuse which resulted in his death by alcohol 
poisoning.®* 

The trial court instructed the jury that a person ‘‘may expressly or 
by voluntarily participating in an activity consent to an act which 
would otherwise be a battery.’’®*” The Supreme Court of Nevada held 
the giving of this instruction reversible error, because it was both 
misleading and incomplete. The instruction was misleading because 
the appellants had already abandoned their claim of assault and battery 
and therefore it bore no relevance to any material issue in the case. 
The jury might have used the instruction, thinking it relevant, in their 
assessment of the pledge’s degree of responsibility for his death.® 

Secondly, the instruction was incomplete. The jury should have been 
instructed that: (1) one must have the capacity to consent; and (2) one 
must be consenting to the particular conduct in question, or substan- 
tially similar conduct.®® Capacity to consent requires the mental ability 
to appreciate the ‘‘nature, extent and probable consequences’”’ of the 





83. BLAck’s Law Dictionary 160 (5th ed. 1983). 

84. 602 P.2d 605 (Nev. 1980). 

85. Id. at 606. 

86. Id. at 607. Witnesses to the ceremony testified that they saw Davies struck in the 
stomach and on the head. Two witnesses heard him shout ‘‘Stop’’ in protest. Three 
other observers saw him fall down, where he was kicked and screamed at, and then saw 
the respondents pick him up, hold him against a wall, and force a bottle into his mouth. 
Though the respondents denied any kicking or hitting, they admitted that they shoved 
and verbally hazed the initiates while holding them up and holding bottles of liquor to 
their mouths. Id. at 607-08. 

87. Id. at 611. 

88. Id. The jury would thus confuse the consent instruction with the defenses of 
contributory negligence or assumption of the risk. ‘‘The jury may well have deduced 
from this instruction that one who voluntarily participates in an activity in legal contem- 
plation assumes the risk of all negligent or intentional conduct by others.” Id. 

89. Id. at 612 (citing RESTATEMENT (SECOND) OF TorTS 892A (1979)). 
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actions consented to.® Here, the pledge’s intoxication affected his 
capacity to consent.’ Moreover, there was no evidence that the plaintiff 
consented to the particular conduct in question.*% Consent is not effec- 
tive as a defense if the ‘‘beating’’ is excessive or disproportionate to 


the consent or if the injured person is exposed to great bodily harm or 
loss of life.% 


B. Assumption of the Risk 


Assumption of the risk, while very similar to the consent defense, 
sweeps more broadly. Assumption of the risk requires, first, that the 
plaintiff knew of the risk and understood its nature, and, second, that 
the plaintiff’s choice to incur it was free and voluntary.® In Ballou v. 
Sigma Nu General Fraternity, the court decided that the pledge as- 
sumed the risk only up to a point: 


Barry voluntarily assumed the risk of the dangers imposed by a 
situation involving verbal and physical hazing and consumption 
of alcohol to the point of intoxication; however, he did not as a 





90. RESTATEMENT (SECOND) OF TorTs § 892A (1979). 

91. Prosser and Keeton note that incapacity can exist because of intoxication, but the 
test for capacity varies with the type of condition and involves factual issues. The 
condition ‘‘must substantially impair the plaintiff's capacity to understand and weigh 
the harm and risks of harm against the benefits flowing from the proposed conduct, and 
must reduce the capacity below the level of the average person.’’ W. PROSSER AND W. 
KEETON, THE Law OF Torts § 18, at 114-15 (5th ed. 1984). 

92. Davies, 602 P.2d at 612. Though respondents asserted that the possibility of 
danger had been discussed (during the previous year’s hazing ceremony, a pledge had 
been taken to the hospital to have his stomach pumped), the court evidently decided 
that the pledge should not have anticipated such excessive behavior. Id. at 607. 

93. Id. at 612 (citing Wright v. Starr, 42 Nev. 441, 179 P. 877 (1919)). Apparently, 
the court felt the hazing in this instance was excessively disproportionate to the consent 
and involved too great a risk of bodily harm. See supra note 86. 

94. In their discussion of the consent defense, Prosser and Keeton note, ‘‘A similar 
but different question relates to the questionable defense of voluntary assumption of the 
risk. .. ."” W. PROSSER AND W. KEETON, THE LAw OF Torts § 18, at 112 (5th ed. 1984). 
While express and implied consent are subcategories of the assumption of the risk 
defense, a third category, known as the ‘‘misconduct defense,’’ also exists. In this third 
situation, the plaintiff is aware of a risk that has already been created by the negligence 
of the defendant, yet voluntarily chooses to encounter it. This differs slightly from 
consent, when the plaintiff in advance, gives his express or implied consent ‘‘to relieve 
the defendant of an obligation of conduct toward him... .’” W. PROSSER AND W. KEETON, 
THE Law oF Torts § 68, at 480 (5th ed. 1984). 

Assumption of the risk also intersects and overlaps with the defense of contributory 
negligence; see infra text accompanying notes 101-08. The differences among these three 
defenses are quite indistinct and are commonly confused by the courts. Yet the distinction 
is often important; for example, in many states assumption of the risk may totally bar 
the plaintiff’s action, while contributory negligence may only reduce the plaintiff's 
damages. See V. SCHWARTZ, COMPARATIVE NEGLIGENCE § 9.4 (1974 & Supp. 1981). 

95. 11 W. PRossER AND W. KEETON, THE Law cr Torts § 68, at 487 (5th ed. 1984). 

96. 352 S.E.2d 488 (S.C. Ct. App. 1986). 
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matter of law freely and voluntarily with full knowledge of its 
nature and extent incur the risk of the dangers created by Sigma 
Nu’s action of promoting extreme intoxication.” 


Additionally, the great quantity of liquor which Ballou consumed 
detracted from his ability to appreciate the increasing risks. At some 
point Ballou’s continued drinking no longer constituted ‘‘deliberate 
drinking with knowledge of what [was] being consumed... .’’ 

This knowledge requirement is exceedingly difficult for a defendant 
to prove, even if the hazing does not involve drinking to intoxication. 
For example, in Easler v. Hejaz Temple of Greenville,®® the Supreme 
Court of South Carolina found that even though the inductee knew he 
was participating in a hazing-type activity, the evidence did not nec- 
essarily prove that he understood and appreciated the actual danger.’ 


C. Contributory/Comparative Negligence 


Unlike assumption of the risk, the defense of contributory negligence 
does not rest upon the notion that the defendant is relieved of a duty 
toward the plaintiff. Rather, although the defendant has been negligent, 
has violated a duty, and would be liable in the ordinary case, the 
plaintiff is denied recovery because his own negligent behavior ‘‘disen- 
titles him to maintain the action.’’* As an alternative to the harsh 
result brought about by contributory negligence, many jurisdictions 
have adopted comparative negligence statutes. These statutes shift the 
focus from liability to damages, and divide the damages among all the 
negligent parties,’ including the plaintiff, according to their degree of 
fault. 

Though courts often refer to contributory negligence when they intend 
some measure of comparative fault, the question in either case is one 
of fact for the jury.** The Ballou court, therefore, refused to resolve 
the issue, but held that the fraternity’s willful conduct removed any 
bar to recovery. ‘‘Where the conduct of the defendant is willful, the 
contributory negligence of the plaintiff does not bar him from recov- 
ery.’’1% 

The court in Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity’ 
agreed that the voluntariness of the pledge’s participation in the cere- 





. Id. at 495. 

id. 

. 285 S.C. 348, 329 S.E.2d 753 (1985). See supra note 30. 

. 285 S.C. 348, 329 S.E.2d 753, 756. 

. W. PROSSER AND W. KEETON, THE LAw oF Torts § 65, at 451-52 (5th ed. 1984). 

. Id. at 470. 

. Ballou, 352 S.E.2d 488, 494 (S.C. App. 1986). 

. Id. at 495 (citing Jowers v. Dupriest, 249 S.C. 506, 154 S.E.2d 922 (1967)). See 

. SCHWARTZ, supra note 94, at § 5.3. 

155 Ill. App. 3d 231, 507 N.E.2d 1193, appeal denied, 515 N.E.2d 125 (Ill. 1987). 

See supra note 14 and accompanying text. 
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mony could be considered under principles of comparative negligence. 
“It is true that plaintiff could have avoided the situation by walking 
away from the fraternity.’’*°° But the court also recognized the ‘‘much 
valued status’’ of fraternity membership and the ‘‘great social pressure 

. applied to the pledges, blinding them to dangers.’’*”” So, despite 
recognizing the appropriateness of transferring some measure of liability 
to the plaintiff under principles of comparative negligence, the court 
attempted to convince future triers of fact that the measure should be 
quite small: ‘‘[W]Je can think of no better party to bear the burden of 
plaintiff’s injuries than the one that required him to sustain them.’’™™ 


III. RESPONSES FROM UNIVERSITIES, FRATERNITIES, AND STATE 
LEGISLATURES 


The increasing number of hazing-related deaths and injuries’ has 
prompted serious responses from colleges, universities, and national 
and local fraternities, as well as state legislatures. Fraternities have 
officially banned hazing. Many universities have even officially banned 
fraternities. State legislatures have enacted anti-hazing laws complete 
with criminal penalties. Yet hazing continues. 


A. University Responses 


College and university administrators must deal with the difficult 
question of how to police fraternities. Two diametrically opposed strat- 
egies present themselves to administrators: (1) exercising very strict 
control over fraternities; or (2) exercising no control whatsoever. At 
first glance, it would seem that the more tightly a university controls 
its fraternities, the more legal exposure it assumes: ‘‘With control comes 
legal responsibility, and when the lawsuits start flying a university has 
nowhere to hide.’ Yet, on the scale of university control, those 
schools willing to exercise only partial control over their fraternities 
assume the greater risk of liability. For this reason, universities are 
now choosing between the two extremes: strict policing or disassocia- 
tion.*" 

In 1983, approximately fifteen percent of American colleges and 
universities claimed direct control over the fraternities on their cam- 
puses; only 1.8% reported that the local fraternity houses were com- 
pletely independent of school supervision. By 1986, there was a dramgtic 
shift: 31.8% of these universities directly controlled the organizations, 
while 34.8% completely disassociated themselves from the fraterni- 





. Quinn, 155 Ill. App. 3d at 237, 507 N.E.2d at 1197. 
. Id., 507 N.E.2d at 1197. 

. Id., 507 N.E.2d at 1198. 

. See supra note 5. 

. NEWSWEEK ON Campus, Apr. 1988, at 9, col. 2. 

. See supra text accompanying note 61. 
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ties.2 Whether or not a university chooses to disassociate, it still 
possesses a vested interest in the welfare of its students. For this reason, 
university reaction to hazing deaths and injuries has included banning 
of the fraternity,*** its temporary suspension from campus, and the 
fraternity’s loss of university privileges. 

One typical reaction was that of Rutgers University after an eighteen- 
year-old pledge drank himself to death in a fraternity hazing ritual.’ 
The University shut down one fraternity house, Lambda Chi Alpha, 
and suspended all fraternity and sorority activities on its New Bruns- 
wick campus.’** Rutgers next assembled a committee composed of 
faculty members, university staff, trustees, students, and alumni to 
report on fraternity conduct, including their excessive use of alcohol. 
Following the report, the University stated that fraternities ‘‘demean 
human dignity’’ and moved to impose new restrictions on the organi- 
zations. **® 

The report stated that fifty percent of fraternity members were heavy 
drinkers, compared with only twenty percent of non-fraternity members. 
Administrators sought to institute several new University regulations 
during the 1988-89 school year: 





112. Newsweek On Campus, supra note 110 (citing a 1986 survey conducted by The 
Center for the Study of the College Fraternity). Richard McKaig, the Executive Secretary 
for the Center, explained the divergence in the statistics over the three year period: 
“Some schools said, ‘We don’t want to be held liable for their problems, let’s disasso- 
ciate.’ Others said that the solution is to get more involved.’’ Id. 

Arguing against disassociation, Dr. Paul Leath, Provost of Rutgers University, stated, 
‘A Greek system that is not recognized by the university has no possibility of improve- 
ment or rehabilitation but indeed would further deteriorate.’’ N.Y. Times, June 25, 1988, 
§ 1, at 29, col. 2. 

113. For a thorough discussion of a university's right to prohibit fraternities on campus, 
see Rumsey, Legal Aspects of the Relationship Between Fraternities and Public Institutions 
of Higher Education: Freedom of Association and Ability to Prohibit Campus Presence 
or Student Membership, 11 J.C.U.L. 465 (1985). 

In Waugh v. Board of Trustees of Univ. of Miss., 237 U.S. 589, 35 S. Ct. 720, aff’g 
105 Miss. 623, 62 So. 827 (1915), the plaintiff was denied admission to the University 
of Mississippi when he refused to sign a mandatory pledge that he would not become a 
member of a fraternity. The University denied admission pursuant to a Mississippi statute 
which abolished and prohibited all secret orders, fraternities, and similar societies from 
state campuses. Id. at 591, 35 S. Ct. at 721. The United States Supreme Court noted that 
the Mississippi legislature controlled state institutions of higher education and had a 
right to legislate for their welfare. Id. at 596, 35 S. Ct. at 723. The Court, thus, upheld 
the statute as well as the University’s actions. 

The issue surfaced again in Webb v. State Univ. of N.Y., 125 F. Supp. 910 (N.D.N.Y.), 
appeal dismissed, 348 U.S. 867, 75 S. Ct. 113 (1954). The decision contained dictum to 
the effect that a college board of trustees may adopt any measures which it feels necessary 
to effect its duty of supervision and control. Id. at 911. 

114. N.Y. Times, June 25, 1988, § 1, at 29, col. 2. A Middlesex County grand jury 
indicted 19 fraternity members; twelve students, including some of those indicted, face 
disciplinary action by the University. Id. 

115. Chron. Higher Educ., Feb. 28, 1988, at A2, col. 2. 

116. Id. 
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(1) requiring fraternities to reapply for recognition every three 
years (they currently are required to apply only when they are 
formed); 

(2) requiring the removal of all alcoholic bars from fraternity 
houses; 

(3) requiring all students who join a fraternity to have at least a 
2.0 grade point average;*"” 

(4) banning students from participating in fraternity activities until 
they have completed 24 credit hours; 

(5) requiring each of the fraternity houses to have a live-in adult.’® 


The Rutgers administration, in choosing to exercise strict control over 
fraternities rather than banning them outright, recognizes the strong 
social values that a fraternity system provides;'” yet, at the same time, 
Rutgers realizes the importance of policing these organizations. Only 
with this strict control, only by taking these preventive measures, can 
an institution wishing to preserve its fraternity system hope to avoid 
liability. Though the ideal situation would be a self-policing fraternity 
system with self-policing student-members, universities such as Rutgers 
are beginning to acknowledge that control from within is not enough. 


B. Fraternity Responses 


The National Interfraternity Conference (NIC) has formally opposed 
hazing since 1979 and has lobbied for anti-hazing legislation in some 
states. Last year, the NIC created a commission on values and ethics. 
In its first report, the commission requested fraternity members to 
refrain from hazing and to confront those brothers who break the 
rules.1?° 

Moreover, national fraternal organizations are fully aware that houses 
need insurance to operate; as the number of fraternity-related injuries 
rise, so too do liability insurance rates. To renew their insurance 
policies, fraternity houses have had to clean up their behavior.‘ 

More fraternities are recognizing that they must police themselves; 
otherwise, the state or the university, or both, will take their own 
remedial measures. The University of Southern California (USC) is one 
of many universities whose fraternity system has decided to begin its 





117. Evidently, the theory behind this minimum G.P.A. is two-fold. First, fraternity 
membership is a privilege to be awarded to good students. Second, universities and 
fraternities are trying to shed fraternities’ non-intellectual, ‘‘party animal’’ image. Id. 

118. Id. 

119. For a discussion of the many positive influences Greek membership can have on 
academic performance and overall satisfaction with the college experience, see A. ASTIN, 
Four CRITICAL YEARS 222 (1977). See also CENTER FOR THE STUDY OF THE COLLEGE FRATERNITY, 
STATUS OF THE COLLEGE FRATERNITY, AND Sorority 3 (Ind. Univ. 1984). 

120. Newsweek On Campus, Apr. 1988, at 9, col. 1. 

121. Id. at col. 2. 
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own reforms. The Interfraternity Council at USC required all pledges 
to attend a seminar on the evils of alcohol abuse and hazing rituals. 
At the school year’s start in the fall of 1987, Fraternity Row at USC 
held its first non-alcoholic ‘Rush Week.’’??? 

Some national fraternities, skeptical of the effectiveness of the self- 
education process chosen by USC’s fraternity system, have officially 
banned hazing by any local-chapter members. For instance, Alpha Phi 
Alpha, at the end of its 1987 National Convention, ordered each of its 
affiliates to halt all ‘‘abusive physical contact or mental harassment of 
its pledges.’’1?* 


C. State Responses 


Recent years have seen legislative efforts to toughen penalties for 
hazing offenses. States generally have attacked the problem on two 
tiers: first by more broadly defining terms, particularly the term ‘‘haz- 
ing,’’ to include more types of behavior, and then by imposing harsher 
penalties upon the offender. 

The efforts of the Rhode Island and Texas legislatures are illustrative. 
By 1956, Rhode Island’s anti-hazing statute applied to any student 
attending ‘‘any public, private, parochial, or military school, college, 
or other educational institution.’’ The student was guilty of hazing if 
he ‘‘knowingly or wilfully commit[ted] any act that injure[d], frighten[ed], 
degrade[d], or disgrace[d] or tend[ed] to injure, frighten, degrade, or 
disgrace, any fellow student.”’ The court, upon convicting the student, 
could fine him between ten and 100 dollars or could imprison him for 
between thirty days and one year.’ 

In 1986, Rhode Island amended the statute to include ‘‘any organizer 
of, or participant in’’ a hazing activity.‘ Moreover, the legislature 
greatly broadened the definition of hazing to include a variety of 
activities: 


The term ‘‘hazing’’ ... shall mean any conduct or method of 
initiation into any student organization, whether on public or 
private property, which wilfully or recklessly endangers the phys- 
ical or mental health of any student or other person. Such conduct 
shall include, but not be limited to, whipping, beating, branding, 





122. N.Y. Times, Oct. 5, 1987, § 2, at 1, col. 2. The University received no reports 
about dangerous hazing that year, although one fraternity had to be warned not to hold 
an initiation ceremony that involved a ‘‘survival march.’’ Id. 

123. N.Y. Times, July 30, 1987, § A, at 20, col. 4. The convention’s spokesman stated 
that ‘‘unspecified disciplinary action’’ would be taken against fraternity members who 
ignore the ban. Alpha Phi Alpha has 700 chapters and 125,000 members in the United 
States and abroad. Id. 

For a review of recommendations to national fraternities for avoiding liability for the 
conduct of their local chapters, see Note, supra note 37, at 234. 

124. R.I. Gen. Laws § 11-21-1 (1956) (amended 1986). 

125. Id. 
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forced calisthenics, exposure to the weather, forced consumption 
of any food, beverage, drug, or other substance, or any brutal 
treatment or forced physical activity which is likely to adversely 
affect the physical health of any such student or other person, or 
which subjects such student or other person to extreme mental 
stress, including extended deprivation of sleep or rest or extended 
isolation.17° 


In addition to lowering the requisite state of mind from knowledge to 
recklessness, the legislature made clear that the conduct need not be 
part of an initiation ceremony, and the victim need not be a fellow 
student. 2’ 

Texas’ anti-hazing legislation has undergone a similar, yet far more 
extensive, revamping. In 1987, the Texas Legislature repealed Section 
4.19 of the Education Code relating to hazing. That section had pro- 
hibited students of the University of Texas, Texas A & M University, 
or any state school or state-supported institution of higher education 
from hazing fellow classmates.’ The section defined hazing as wilful 
acts by one or a group of students directed against another student for 
a variety of purposes, including: humiliating, intimidating, shaming, 
disgracing, humbling, stifling ambition, blighting courage, assaulting, 
striking, beating, bruising, or maiming.’”° 

After repealing section 4.19, Texas created a new subchapter of its 
Education Code to house its anti-hazing legislation.‘*° The section first 
broadened the category of schools to which the laws applied. Recog- 
nizing that hazing occurs not only at the University of Texas, Texas A 
& M, or state-supported institutions of higher education, the legislature 
included public or private high schools, colleges, universities, and 
other post-secondary educational establishments. *** 

The legislature also expanded and refined its definition of ‘‘hazing.’’ 
With the warning that its examples are not exhaustive, the legislature 
listed five categories of hazing activities: 





126. Id. The legislature also raised the cap on the fine to $500. 
127. School officials who permit hazing also are guilty of a misdemeanor: 
Every person, being a teacher, superintendent, commandant, or other person in 
charge of any public, private, parochial, or military school, college or other 
educational institution, who shall knowingly permit any activity constituting 
hazing as defined in § 11-21-1, shall be guilty of a misdemeanor and shall be 
fined not less than ten dollars ($10.00) nor more than one hundred dollars 
($100). 
R.I. Gen. Laws § 11-21-2 (1986). 
128. Tex. Epuc. CopE ANN. § 4.19(a) (Vernon 1972), repealed by Acts 1987, 70th Leg., 
ch. 1041, § 3, Tex. Epuc. Cope ANN. §§ 4.51-.58. 
129. Tex. Epuc. Cope ANN. § 4.19(b) {Vernon 1972), repealed by Acts 1987, 70th Leg., 
ch. 1041, § 3, Tex. Epuc. Cove ANN. § 4.51-.58. 
130. Tex. Epuc. Cope ANN. §§ 4.51-.58 (Vernon 1972 & Supp. 1988). The legislation 
went into effect on September 1, 1987. Id. 
131. Id. at § 4.51(1). 
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(1) types of physical brutality, such as whipping, beating, elec- 
tronic shocking, or burning; 

(2) types of physical activity, such as calisthenics, sleep depri- 
vation, exposure to the elements, or confinement; 

(3) activities involving consumption of food, liquid, alcohol or 
other harmful substances; 

(4) activities that intimidate, threaten, humiliate, or ostracize; and 
(5) activities that induce, cause or require studerits to violate the 
Penal Code.*? 


The new subchapter requires that the offender act either intentionally, 
knowingly, or recklessly. It further requires that the offensive conduct 
occur during the context of an initiation ceremony, though it need not 
occur on campus.**? 

An individual is guilty of hazing if he engages in, solicits, encour- | 
ages, directs, aids, or attempts to aid hazing. One also is liable for 
recklessly permitting hazing to occur and for knowingly failing to report 
hazing after obtaining firsthand knowledge that hazing is being 
planned.’** Moreover, an organization’ is guilty of hazing if it con- 
dones or encourages hazing or if any members or alumni of the organ- 
ization assist in the hazing.’** The statute specifically precludes consent 
as a defense.?*’ 

One reason these statutes have proven effective is this specific elim- 
ination of consent as a defense.*** The states’ rush to adopt anti-hazing 
legislation reflects the shift in society’s view of hazing. No longer do 
those uninvolved in the fraternity experience see hazing as harmless 
pranks. In one instance, a New Jersey Municipal Court judge, pursuant 
to judicial powers under state anti-hazing laws, administered a harsher 
punishment to Princeton hazing offenders than did the University.*® 
The judge refused to treat the matter as a mere ‘‘undergraduate frolic’ 
and professed shock that ‘‘no one had the ability, desire or guts to 
intervene.’’**° 





132. Id. at § 4.51(6). 

133. Id. 

134. Tex. Epuc. Cope ANN. § 4.52(a) (Vernon 1972 & Supp. 1988). The statute outlines 
specific penalties depending upon whether the offense caused serious bodily injury or 
death. Id. at § 4.52(b)-(f). 

135. ‘‘Organizations’’ include fraternities, sororities, corporations, orders, societies, 
corps, cooperatives, clubs, services, socials, or similar groups whose members are pri- 
marily students at educational institutions. Id. at § 4.51(5). 

136. Id. at § 4.53(a). 

137. Id. at § 4.54. 

138. N.Y. Times, May 4, 1988, § B, at 2, col. 1. 

139. See supra note 60 and accompanying text. 

140. N.Y. Times, June 7, 1988, at 70, col. 1. 
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CONCLUSION 


Membership in national undergraduate fraternities has risen from 
230,000 in 1980 to approximately 400,000 in 1988.*** With this rise in 
‘“‘Greek’’ population and with the addition of roughly 100,000 new 
initiates each year,“ the university can no longer afford to ignore 
hazing. In the past decade, senseless hazing incidents have become the 
focus of national attention. The attention, in turn, has prompted uni- 
versities, state legislatures, and fraternity systems to take remedial 
action. 

Not surprisingly, these three bodies have engaged in similar ap- 
proaches to the hazing problem. First, the university or legislature 
decides whether hazing merits its attention.’** With the exception of 
the minority of state legislatures which have not enacted anti-hazing 
legislation and those universities which have disassociated from frater- 
nities, universities, and legislatures generally have agreed at least to 
address hazing as a problem. 

Once remedial measures are seen as essential, the only remaining 
question is how strictly to control fraternities. Universities and fraternity 
systems, now working together to inform students of dangerous frater- 
nity activities, agree that the more freedom they give fraternities, the 
more they open themselves to liability. If a university decides that its 
association with fraternities is desirable, it must be willing to police 
them—and to police them vigorously. 


Susan J. Curry* 





141. See CENTER FOR THE STUDY OF THE COLLEGE FRATERNITY, supra note 119, at 1. See 
also Kansas City Star, Oct. 23, 1988, Star Magazine, at 42, col. 1. 

142. See CENTER FOR THE STUDY OF THE COLLEGE FRATERNITY, supra note 119, at 1. 

143. It can be taken for granted that national and local fraternity systems recognize 
that hazing is a condemnable practice. The National Interfraternity Conference (NIC) has 
formally opposed hazing since 1979 and has aggressively lobbied for anti-hazing legis- 
lation in some states. NEWSWEEK ON Campus, supra note 110, at col. 1. 

* B.A., Canisius College, 1986; J.D. Candidate, Notre Dame Law School, 1989. 

















The Liability and Responsibility of 
Institutions of Higher Education for 
the On-Campus Victimization of 
Students 


INTRODUCTION 


There was a time when the college campus was a fortress. It served 
as a sanctuary where teachers taught, students learned and education 
was the paramount concern of all. A recent study’ indicates those days 
are gone. Criminal activity has penetrated the fortress, and ‘‘[o]ne of 
four current students has been a crime victim at college—mirroring the 
rate for the whole [United States] population.’’? Though crime on 
campus is not a new development, it has escalated over the past decade 
from a minor concern to a major crisis. Crimes have evolved from petit 
larceny and disorderly conduct to those involving violence, such as 
assault, rape and murder. 

Victims have often asked the courts to find colleges and universities 
civilly liable for the criminal victimization of their students. Public 
institutions are occasionally held harmless under immunity statutes.* 
In some jurisdictions courts have found both public and private insti- 
tutions liable under theories of property and tort law. Other jurisdictions 
hold institutions liable for student injuries because of the uniqueness 
of the student-college relationship. All jurisdictions use foreseeability 
of the crime to determine the institution’s duty to warn or otherwise 
protect under each of the theories of liability. 

To explore the parameters of the problem, Part I of this Note details 
recent studies on campus crime. Part II addresses the student-college 
relationship as it relates to criminal victimization of students by third 
parties, focusing primarily on violent crimes against students. It surveys 
the cases dealing with institutional liability and the theories of law on 
which it is based. Part III discusses the recent development in state 
legislation pertaining to crime on campus. Finally, Part IV explores the 





1. Crime on Campus Schools Fail Safety Test, USA Today, Oct. 4, 1988, at 1A, col. 
2. 

2. Ordovensky, Sad Truth is, ‘‘Serious Crime is Rampant,’’ USA Today, Oct. 4, 
1988, at 1A, col. 3. 

3. This Note does not address governmental immunity of public institutions. For 
more information on the topic, see 57 AM. Jur. 2D Municipal, County, School and State 
Tort Liability § 1 (1988); Case Comment, Shannon v. Bepko: Public Colleges and 
Universities as State Agenices: Standards for Eleventh Amendment Protection, 16 J.C.U.L. 
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response of institutions of higher education to the campus crime epi- 
demic, and suggests ways in which institutions might better protect 
their students from crime while protecting themselves from liability. 


I. CRIME ON CAMPUS 


In 1988, Gannett News Service (GNS)* assigned a task force to 
investigate campus crime and safety. Over an eight-month period, the 
group surveyed 4,000 students, over 700 law enforcement officials, and 
numerous representatives of institutions of higher learning.’ GNS also 
sent survey questionnaires to 615 institutions across the country—all 
of the nation’s four-year colleges and universities with on-campus 
residences and at least 2,000 full-time students. Five hundred forty- 
nine of these institutions, and another 142 colleges not originally 
contacted, responded to the survey.® From this response, the task force 
reported an average of one crime per 15.1 students, and one violent 
crime per 500.4 students.” Taken together, the responding institutions 
reported 13,079 assaults,*? 653 rapes,® and 31 murders’ on or near the 
campus property.” 

Towson State University conducted a similar study in 1987. It focused 
primarily on institutions participating in national student-personnel 
organizations.’? Seven hundred sixty-four institutions responded to the 
survey which asked student affairs officers, resident directors and 
campus security directors to report on campus crime. The Towson 
study revealed that the ‘‘resprndents felt only 33.6 percent of campus 
sexual assaults, 62.8 percent of physical assaults, and 63 percent of 
vandalisms were reported to campus police or security.’’’* If correct, 
these figures indicate that the GNS statistics may understate the true 
crime rates. 

In any event, observations reported in a 1985 statistical analysis 
support the GNS proposition that the incidents of crime on campus 





4. Gannett News Service is a national news network which publishes newspapers 
across the country. Among its daily newspapers are USA Today, a national paper, and 
the Lansing State Journal, the daily newspaper of Lansing, Michigan. 

5. Ordovensky, supra note 2. 

6. Ordovensky, Pinpointing Crime State-by-State, USA Today, Oct. 6, 1988, at 8A, 
col. 1. 

7. 50-State Report, USA Today, Oct. 6, 1988, at 8A, col. 5. Crimes listed by USA 
Today included drinking law violations, drug law violations, burglary, theft and the 
violent crimes of armed robbery, assault, rape and murder. 

8. The High Risk of Higher Education, USA Today, Oct. 4, 1988, at 6A, col. 3. 

9. Id. 

10. The Role Call, The Toll: 30 Who Died, USA Today, Oct. 5, 1988, at 7A, col. 1. 

11. It should be noted, however, that not all of the murders involved student-victims. 
Also, experts estimate that only one in 10 rapes is actually :eported. See Ordovensky, 
supra note 2. 

12. M. SmitH, CopiNG WITH CRIME ON CAMPUS 17 (1988). 

13. Id. at 18. 
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have risen dramatically in the last decade. Researchers from Northeast- 
ern University used 1979 figures taken from a sampling of 222 colleges 
and universities selected for their locations.‘* Their study compared 
crime rates on campus with crime rates of the neighboring community. 
The results showed that in 1979 there was less than one crime (0.58) 
on campus for every one crime in the surrounding locality.** Today the 
rate of on-campus crime is nearly the same as that of society at large.*® 

The Federal Bureau of Investigation (FBI) annually publishes the 
Uniform Crime Reports. ‘‘The Uniform Crime Reporting (U.C.R.) Pro- 
gram is a cooperative statistical effort of approximately 16,000 city, 
county, and state law enforcement agencies voluntarily reporting data 
on crimes brought to their attention.’’*” Since participation in the 
Reports is voluntary, only a handful of institutions of higher education 
submit their crime data to the Bureau.*® The Reports include two 
categories of crime: The property crimes of burglary, larceny-theft and 
motor vehicle theft, and the violent crimes of murder, forcible rape, 
robbery and aggravated assault.*° These crimes are reported as raw 
numbers. No consideration is given to demographics, enrollment fig- 
ures, resident housing or any other factors which may affect rates of 
crime. For this reason, it is difficult to compare FBI figures and other 
available studies. Nevertheless, of the figures available for Big Ten 
institutions, from 1986 to 1987 serious crimes committed on campus 
increased at six of the seven reporting universities.”° 


Unfortunately, Gannett News Service, Towson University and even 
the FBI can work only with the numbers they receive. Since many 
crimes go unreported, the available crime data may not reflect the true 
magnitude of crime on campus or in the entire country. Even consid- 
ering only the available data, there is an epidemic of crime on our 
college campuses. In reaction, students, parents and courts are asking: 
Who is responsible? 


Il. THE RESPONSE OF THE COURTS 


A. The Student-College Relationship in General 


The courts’ treatment of the student-college relationship has under- 
gone a series of changes in the past thirty years. Prior to 1960, the 
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doctrine of in loco parentis?! was unanimously applied by the courts.” 
The courts saw college students as children whose parents had turned 
them over to the college administration for educating and safekeeping.”* 

In the 1960’s, however, college students demanded treatment as adult 
members of society.2* By the early 1970’s, the United States Supreme 
Court recognized students as adults.?> As Justice Douglas explained in 
his concurring opinion in Healy v. James,” ‘‘Students—who by reason 
of the Twenty-sixth Amendment, become eligible to vote when 18 years 
of age—are adults who are members of the college or university com- 
munity.’’?” 

In the same regard, the Ohio Court of Common Pleas voiced the new 
national opinion of the student-college relationship: 


A university is an institution for the advancement of knowledge 
and learning. It is neither a nursery school, a boarding school nor 
a prison. No one is required to attend. Persons who meet the 
required qualifications and who abide by the university’s rules 
and regulations are permitted to attend and must be presumed to 
have sufficient maturity to conduct their own personal affairs.” 


With this newfound freedom for students came a corollary freedom 
for universities. They were no longer held liable under the in loco 


parentis doctrine for injuries sustained by students.”° But college stu- 
dents wanted the best of both worlds. Although they demanded their 
autonomy as adults, they still expected the college to protect them from 
themselves and the actions of others. Students continued to sue insti- 
tutions on theories of negligence when injured in campus-related in- 
cidents.*° The courts were not willing to accept this double standard. 
As demonstrated by the Third Circuit’s decision in Bradshaw v. Rawl- 





21. Literally, ‘‘in the place of the parent.’’ BLack’s Law Dictionary 708 (5th ed. 
1979). 

22. See Szablewicz & Gibbs, infra note 25. 
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ings,*’ the college was no longer considered ‘‘an insurer of the safety 
of its students. *’? 

Today a good number of liability cases still come before the courts. 
For the most part, the holdings remain the same: The institution has 
no duty to protect its students and, therefore, no liability to them. 
More and more, however, the issue at bar involves the duty of the 
institution to warn students of, or otherwise protect them from, potential 
criminal activity. In these cases, the courts are not as quick to draw 
conclusions, and once again the courts are examining the student- 
college relationship. 


B. The Student-College Relationship with Respect to Criminal 
Victimization 

As observed in Part I of this Note, violent crime on campus is a 
relatively recent phenomenon. The question of university liability for 
these crimes arose even more recently. The law reporters reveal scarcely 
any cases on college liability for crime prior to 1975.*%* Ironically, it 
was in the 1970’s that the courts rejected the doctrine of in loco parentis 
as the proper theory under which to evaluate the student-college rela- 
tionship. Without this cloak of liability, institutions often have been 
held harmless for criminal actions of third persons. 

The law of tort provides that generally ‘‘a person is free to proceed 
upon the assumption that other people will exercise proper care.’’* 
The intentionally tortious or criminal act of a third person constitutes 
a superseding cause of harm from which one is held harmless unless 
one should have realized or did realize an opportunity to commit the 
tort or crime existed.** This element of foreseeability*” has become the 
touchstone of university liability for criminal victimization of its stu- 
dents under various theories presented to the courts by students and 
their families. 


1. The Landowner-Business Invitee Theory 


Attempting to prove liability on the part of the university, some 
plaintiffs have characterized the student-college relationship as one of 





31. 612 F.2d 135 (3d Cir. 1979). 

32. Id. at 138. 

33. See Campbell v. Board of Trustees, 495 N.E.2d 227 (Ind. Ct. App. 1986); Beach 
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36. RESTATEMENT (SECOND) OF TorTs § 449 (1965). 
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a landowner and its business invitee. According to the Restatement 
(Second) of Torts: 


A possessor of land who holds it open to the public for entry for 
his business purposes is subject to liability to members of the 
public, while they are upon the land for such a purpose, for 
physical harm caused by the accidental, negligent, or intentionally 
harmful acts of third persons or animals, and by the failure of the 
possessor to exercise reasonable care to (a) discover that such acts 
are being done or are likely to be done, or (b) give a warning 
adequate to enable the visitors to avoid the harm, or otherwise 
protect them against it.** 


It is the landowner’s responsibility to use reasonable care in inspecting 
the premises to discover possible dangerous conditions and to warn 
and protect invitees ‘‘from dangers which are foreseeable from the 
arrangement or use of the property.’’®° 

In 1975, the Supreme Court of New Jersey heard a case involving 
the stabbing of one student by another.*° Using the landowner-business 
invitee characterization, the victim alleged the University failed to 
protect him from a dangerous condition arising from racial tension on 
campus.*: The court concluded that ‘‘the mere presence on the property 
of a person with criminal intent or purpose . . . did not result from— 
nor did it create—a ‘dangerous condition’ so as to impose liability on 
the college ... .’’# 

Similarly, in Relyea v. Florida,** when two female students were 
abducted from campus and murdered, Florida’s Fourth District Court 
of Appeals said that under the principles of property law, the plaintiff 
must ‘‘allege and prove that the landowner had actual or constructive 
knowledge of prior, similar criminal acts committed upon invitees.’’* 
The court concluded that since evidence showed no serious crimes 
against anyone on campus since the University opened in 1963, the 
criminal activity was not foreseeable and, thus, no duty to protect 
arose. *° 





. RESTATEMENT (SECOND) OF TorTs § 344 (1965). 
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The North Carolina Court of Appeals reached the same conclusion 
in Brown v. North Carolina Wesleyan College.** A College cheerleader 
was abducted from a basketball game, raped and murdered. The per- 
sonal representative of her estate brought a wrongful-death action against 
the College as a landowner. The court stated that ‘‘a college can be 
liable for a criminal assault by a third party upon one of its students 
under certain circumstances. Foreseeability of a criminal assault, how- 
ever, determines a college’s duty to safeguard its students from criminal 
acts of third persons.’’*? The College had only scattered incidents of 
break-ins and vandalism, with one attempted rape two years prior to 
this incident. Therefore, there was insufficient reason to impose upon 
the College a duty to safeguard its students from criminal assaults. 

These cases indicate that when a student sues an institution of higher 
education as a landowner, the duty to warn or protect arises only when 
the criminal activity of a third person is reasonably foreseeable. Fore- 
seeability, under these cases, is present only if the institution has prior 
knowledge of similar criminal activity on its campus. 


2. The Landlord-Tenant Theory 


A second theory under which students and their families have brought 
claims against institutions states that since the student lives in a 
dormitory on campus, the institution is the student’s landlord. Under 
common-law property rules, a landlord is under no obligation to look 
after the tenant or the premises once possession has been transferred. 
One exception to this rule is a landlord’s duty to warn the tenant of 
latent defects and dangerous conditions on the premises. ‘‘It is not 
necessary that the lessor shall believe the condition to be unsafe, or 
even that [the lessor] have definite knowledge of its existence .... It 
is enough that [the lessor] be informed of facts from which a reasonable 
[person] would conclude that there is danger ... .’’*° Again, courts 
impose the foreseeability factor. 

In 1981, in Hall v. Board of Supervisors Southern University,” a 
student brought an action against Southern University under landlord- 
tenant theory. Brigida Hall, required under University rules to live on 
campus, was shot by a non-student in the common area of her dormi- 
tory. She did not know her assailant and had not provoked his action. 
She claimed the University failed to warn her of danger, to protect her 
through adequate policing and to bar her assailant from entering the 
campus. The Louisiana Court of Appeals noted that the event was 
isolated and there was no proof that living on campus increased above 
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the ordinary the danger to the plaintiff. Since, accordingly, there was 
no foreseeable danger of criminal assault on campus, the University 
had no duty to protect Hall.*? 

The Illinois Court of Appeals addressed the landlord-tenant relation- 
ship of a college and its students in Rabel v. Illinois Wesleyan Uni- 
versity.** Cherie Rabel, assaulted by a fellow student during a fraternity 
prank, lived in one of the University’s dormitories when the incident 
occurred. She alleged that the University ‘‘as a landlord, assumed the 
responsibility of providing for the security of [its] tenant.’’** The court 
noted that Illinois does not recognize the landlord-tenant relationship 
as one which creates a special duty, but ‘‘by contracting with a third 
party to provide protection or security services, the landlord may 
voluntarily assume certain duties.’’*’ Illinois Wesleyan equipped its 
buildings with security devices and employed security officers. ‘“This 
does not rise to the level of a contractual obligation on the part of the 
university to provide ‘protection’ . ... Thus in its capacity as a land- 
lord, the university had no duty to protect its tenants from harm caused 
by intentional or criminal acts of third parties.’’ 

The Florida District Court of Appeals concurred with the Illinois 
court in 1984, finding no duty on the part of a landlord to protect a 
tenant from criminal acts of third persons merely by reason of the 
landlord-tenant relationship.5” When Carron Cutler sued the Board of 
Regents of the State of Florida because she was raped in her dormitory 
room at Florida Agricultural and Mechanical University, the trial court 
dismissed her case for failure to state a cause of action. The court of 
appeals reversed, finding a question of fact existed regarding the Univ- 
ersity’s liability as a landlord: ‘‘[RJecent Florida decisions have held 
that a landlord, who recognizes and assumes the duty to protect his 
tenants from foreseeable criminal conduct, may be liable if he fails to 
take reasonable precautions to prevent injury to his tenants from this 
conduct.’’** Since the plaintiff alleged the University knew or should 
have known of other on-campus rapes, the question of foreseeability 
had been raised.*® 

The New York courts have also addressed the foreseeability of crim- 
inal activity in university-operated housing. In Miller v. New York,® a 
student was abducted from her dormitory at the State University of 
New York at Stony Brook and raped twice at knifepoint. The New York 
Court of Appeals said: 
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[A] student who is injured in a criminal assault in a State-operated 
college dormitory may recover damages against the State in its 
capacity as a landlord upon a showing that there was a reasonably 
foreseeable likelihood of criminal intrusion into the building, that 
the State negligently failed to keep the outer doors locked, and 
that the failure was a proximate cause of the injury.” 


The court found the University liable under the above inquiry. It saw 
foreseeability in the facts that strangers were often seen roaming the 
hallways, the women’s bathroom, and the lounges; the victim herself 
had complained twice about this problem; and the College newspaper 
had reported ‘‘numerous crimes in the dormitories{,] such as armed 
robbery, burglaries, criminal trespass, and a rape by a nonstudent.’’® 

The cases brought under the landlord-tenant theory have been subject 
to the same scrutiny for foreseeability as the landowner-business invitee 
cases. Under both theories, the courts have looked for more than a 
mere possibility of criminal activity on campus. They have required a 
showing of actual previous crime of a like nature before imposing upon 
institutions a duty to warn or protect their students. 


3. The Special-Relationship Theory 


In 1987, in Eiseman v. New York,® the New York Court of Appeals 
overturned the New York Supreme Court’s judgment for the parents of 
a student-victim. Rhona Eiseman was raped and murdered by an ex- 
convict attending the State University College at Buffalo under a pro- 
gram for the educationally disadvantaged. The lower court felt the 
College had a special duty to inquire into the ex-convict’s background 
before exposing other students to unreasonable risk of harm. The 
Court of Appeals, however, said that although this program allowed 
ex-convicts to attend classes and live on campus, there was no ‘‘duty 
of heightened inquiry in admissions, [nJor a duty to restrict his activity 
on campus, for the protection of other students.’’® 

The disagreement of the New York courts in Eiseman indicates the 
difficulty some courts have in dealing with the special quality of the 
student-college relationship. Despite the abolition of in loco parentis 
in university liability cases, some jurists instinctively seek to impose a 
higher responsibility upon colleges and universities than property and 
tort law provide. 
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The Supreme Judicial Court of Massachusetts observed in Mullins v. 
Pine Manor College:® 


Of course, changes in college life, reflected in the general decline 
of the theory that a college stands in loco parentis to its students, 
arguably cuts against [the view that colleges must take responsi- 
bility to ensure students’ safety]. The fact that a college need not 
police the morals of its resident students, however, does not entitle 
it to abandon any effort to ensure their physical safety. Parents, 
students, and the general community still have a reasonable ex- 
pectation, fostered in part by colleges themselves, that reasonable 
care will be exercised to protect resident students from foreseeable 
harm.®’ 


In Mullins, a student was abducted from her dorm room, taken to an 
unlocked dining hall and raped. Although the College relied on general 
tort law to defend its case, stating it owed no duty to protect students 
from crimes of third persons, the court looked beyond the pure tort 
law and disagreed: 


[Cjolleges of ordinary prudence customarily exercise care to protect 
the well-being of their resident students, including seeking to 
protect them against the criminal acts of third parties . . . . [T]hreat 
of criminal acts of third parties to resident students is self-evident, 
and the college is the party which is in the position to take those 
steps which are necessary to ensure the safety of its students. 


Though Pine Manor had taken some security precautions, the court 
believed they were inadequately implemented. The precautions, how- 
ever, were undertaken in a way which induced reliance by the students 
and their parents. Therefore, along with the duty arising from the 
special student-college relationship, the court found the College owed 
a duty of care to its students under ordinary tort law. 

Another liberal application of the special relationship between student 
and college comes from the California courts. In 1974, Tanya Gardini, 
a freshman at California State University, was raped and murdered in 
her dormitory room.” Her mother brought a wrongful death action 
against the state as owner and operator of the University and its resident 
halls. The trial court dismissed the case.” The California Court of 
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Appeals reversed, stating Tanya ‘‘had a landlord-tenant relationship- 
plus with the university.’’”? The court further declared that a duty arose 
not only ‘‘under the traditional tort rules . . . but . . . out of that special 
landlord-tenant relationship here alleged.’’” 

In 1984, the California Supreme Court recognized this special quality 
in the student-college relationship. In Peterson v. San Francisco Com- 
munity College District,” Kathleen Peterson was attacked in the campus 
parking facility. Her assailant assaulted her and attempted to rape her. 
She sued the institution for failure to warn or protect her from reason- 
ably foreseeable danger.”> The court noted: 


In the closed environment of a school campus where students pay 
tuition and other fees in exchange for using the facilities, where 
they spend a significant portion of their time and may in fact live, 
they can reasonably expect that the premises will be free from 
physical defects and that school authorities will also exercise 
reasonable care to keep the campus free from conditions which 
increase the risk of crime.”® 


Since the same type of criminal incident had occurred a number of 
times prior to the attack on Peterson, the College was on notice that 
women using its parking facility were in danger of attack. The court 
thus imposed a duty upon the College to protect its students. The court 
held the College had breached this duty and was liable to the plaintiff 
for damages. 

Only a few courts have recognized the special-relationship theory 
when imposing liability upon universities for the criminal victimization 
of their students. When the courts do recognize such a relationship, 
the touchstone for liability continues to be foreseeability of the crime. 
Further, the courts have found criminal activities foreseeable only when 
similar criminal actions have taken piace previously on the campus. 

The cases discussed here are a mere sample of cases relating to crime 
on campus which have been reported at the appellate level.”” One 
article about rape on campus” suggests that many civil cases against 
postsecondary institutions go unreported.”® Another recent article claims 
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that in the past five years ‘“‘the number of crime victims and their 
families suing higher educational institutions has tripled.’’®° 


Ill. THE RESPONSE OF THE STATE LEGISLATURES 


One case that never made it to the appellate level, but which had a 
particular impact on campus security, was brought by Mr. and Mrs. 
Howard Clery against Lehigh University.* The Clerys’ daughter was 
savagely raped and murdered in her dormitory room. In its settlement, 
Lehigh agreed to spend nearly $1 million to install better lighting, 
alarm systems and locks, to hire more security guards and to implement 
an after-dark shuttle service for students.*? 

After their daughter’s death, the Clerys successfully worked with the 
Pennsylvania Legislature to enact the College and University Security 
Information Act.®* The Act requires each institution of higher education 
in Pennsylvania to report annually its crime statistics to the Pennsyl- 
vania State Police. The state police then publish the information in 
Pennsylvania’s Uniform Crime Report. Further, each institution is re- 
quired to publish its own report on campus crimes for the most recent 
three-year period. These reports are to be made available to each 
applicant for admission, each new employee and all current students 
and employees of the institution. 

Under the statute, colleges and universities are also required to 


provide to applicants, students and employees written security policies 
and procedures for each of their campuses. This information must 
include items such as the number of students enrolled and the number 
living on campus; the administrative office responsible for campus 
security; the type of security system utilized, and all campus policies 
regarding drugs, alcohol and criminal activity.** Institutions which 





proof for negligence, and 4) the availability of the defenses of assumption of the risk 
and contributory (or comparative) negligence.’’ Id. The authors also noted that many 
cases conclude at the trial level and, therefore, are never recorded in the reporters. Id. 


. Postegll, Are Colleges Liable for Crimes Against Students?, TRIAL, June 1988, at 


. Hanchette, The Clerys: Victim’s Parents Push Change, USA Today, Oct. 4, 1988, 
onl. 5: 


< aid. 
. 1988 Pa. Legis. Serv. 73 (Purdon). 
. The complete list is as follows: 
The number of undergraduate and graduate students enrolled. 
The number of undergraduate and graduate students living in student 
housing. 
The total number of nonstudent employees working on the campus. 
The administrative office responsible for security on the campus. 
A description of the type and number of security personnel utilized by the 
institution, including a description of their training. 
The enforcement authority of security personnel, including their working 
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maintain student housing are further required to include descriptions 
of available housing, dormitory security measures, and policies regard- 
ing visitors and overnight guests.*° The College and University Security 
Information Act imposes a fine of up to $10,000 for noncompliance.* 

Pennsylvania has opened the door to a new trend in law. Already, 
seven other states—lIllinois, Indiana, Massachusetts, Missouri, New 
Jersey, New York and Washington—are considering similar legislation.*®’ 
Not all state legislatures are apt to follow suit. A spokesperson for the 
House Democratic Research Office in Michigan believes that that state 
has no need for such a law because ‘‘Michigan colleges already report 





relationship with State and local police agencies. 

(7) Policy on reporting criminal incidents to State and local police. 

(8) Policy regarding access to institutional facilities and programs by students, 
employees, guests and other individuals. 

(9) Procedures and facilities for students and others to report criminal actions 
or other emergencies occurring on campus and policies concerning the 
institution’s response to such reports. 

(10) A statement of policy regarding the possession, use and sale of alcoholic 
beverages. 

(11) A statement of policy regarding the possession, use and sale of illegal 
drugs. 

(12) A statement of policy regarding the possession and use of weapons by 
security personnel and any other person. 

(13) Any policy regarding students or employees with criminal records. 

(14) Security considerations used in the maintenance of campus facilities, 
including landscaping, groundskeeping and outdoor lighting. 

(15) A description of the communication mediums used to inform the campus 
community about security matters as well as the frequency with which the 
information is usually provided. 

Id. 
85. The complete list is as follows: 

(1) Types of student housing available (on-campus, off-campus; single room, 
double, group; single sex, coed; undergraduate, graduate, married; etc.). 

(2) Policies on housing assignments and requests by students for assignment 
changes. 

(3) Policies concerning the identification and admission of visitors in student 
housing facilities. 

(4) Measures to secure entrances to student housing facilities. 

(5) Standard security features used to secure doors and windows in students’ 
rooms. 

(6) A description of the type and number of employees, including security 
personnel, assigned to the student housing facilities which shall include a 
description of their security training. 

(7) The type and frequency of programs designed to inform student housing 
residents about housing security and enforcement procedures. 

(8) Policy and any special security procedures for housing students during low- 
occupancy periods such as holidays and vacation periods. 

(9) Policy on the housing of guests and others not assigned to the student 
housing or not regularly associated with the institution of higher education. 

Id. 
86. The Act was approved on May 26, 1988, and took effect in November, 1988. 
87. Ordovensky, supra note 2. 
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their statistics to the FBI.’’** The University of Michigan and Wayne 
State University, however, each located in large metropolitan areas, do 
not report to the federal agency. Instead, they compile their own 
statistics and publish annual reports which are available to the public.* 
These institutions voluntarily participate in the type of activity required 
by the Pennsylvania statute. 

Students, prospective students and the general public cannot rely on 
all colleges and universities to be as open with their statistics. Of all 
the institutions of higher education in this country, only 359, or 
approximaiely twelve percent, currently report campus crime data to 
the FBI. Pennsylvania’s new law will put needed safety information 
into the hands of applicants and their families, so they can make 
informed decisions when choosing an institution of higher education. 

Complaints by university officials will likely include the fact that 
they are competing for every student they enroll. Crime information 
has a negative impact on marketability. Administrators may be less apt 
to complain about this aspect of the law if all institutions with which 
they compete are also required to divulge these statistics. This would 
place all institutions on relatively equal ground, making campus crime 
rates just more data to be considered along with college size, location 
and expense. 

It will be a long time before all fifty states enact laws akin to 
Pennsylvania’s new statute. If the Clerys continue in their success, 
however, the United States Congress may consider a similar bill soon. 
The Clerys and a non-profit organization called Security on Campus, 
Inc., have received the support of Senator Strom Thurmond of South 
Carolina. Senator Thurmond plans to introduce federal legislation re- 
garding campus crime reports in the near future.® 


IV. THE RESPONSE OF COLLEGES AND UNIVERSITIES 


A. Past Responses 


As the epidemic of crime on campus becomes apparent, many colleges 
have taken the initiative to implement preventive measures. Since it is 
believed that the use and abuse of alcohol contributes to the campus 
crime rate,°? some institutions have banned intoxicants from campus.** 
Campus night spots once known as drinking clubs have been revamped 





88. Hanchette, Victim’s Parents Push College-Safety Battle, Lansing St. J., Oct. 6, 
1988, at 9A, col. 5. 


89. Id. 

90. Id. 

91. Id. 

92. Hanchette, Substance Abuse Usually Goes Hand in Hand with Crime, Lansing 
St. J., Oct. 9, 1988, at 1A, col. 1. 

93. Ordovensky, supra note 2. 
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into establishments where students still socialize, but no alcohol is 
served.™* Further, fraternities and sororities, often the suppliers of 
alcohol to students, have been restricted or shut-down.® The University 
of Virginia allows alcohol to be served only when servers have com- 
pleted an on-campus training session on alcohol responsibility. 

Other institutions have recognized that non-students commit much 
of the crime on college property. They have responded by conducting 
crime-awareness classes” to teach students that they are potential crime 
victims, and to instruct them in protective measures. Some campuses 
now have town-watch or crime-stopper programs in which students 
participate as look-outs and report suspicious activity to campus police 
who then investigate.** The University of Michigan has responded to 
sex crimes by both students and non-students by opening a Sexual 
Assault Prevention and Awareness Center.** When a serial rapist ter- 
rorized its campus in 1988, the University of Illinois distributed leaflets 
offering safety tips to students, increased campus lighting and security, 
and checked the locks on all resident doors.’ 


B. Suggestions for the Future 


James A. Rapp, of the law firm of Hutmacher, Rapp & Ortbal in 
Quincy, Illinois, and Michael Clay Smith, Professor of Criminal Justice 
at West Virginia University, have each written books suggesting ways 
in which institutions can deal with campus crime." They submit, as 


do most criminal justice officials, that college administrators must not 
attempt to cover-up the problem. Foreseeability of the criminal activity 
has become the all-important issue in determining liability. If the crime 
was in fact foreseeable and the college put forth its best effort to avoid 
the occurrence, it stands a much better chance of defending its case 
than if it simply pleads ignorance, or denies foreseeability.*°* Once the 
college takes this initiative, the key is to ensure effective precautionary 
measures. As the Supreme Judicial Court of Massachusetts pointed out 
in Mullins,‘ if the security measures induce reliance by the student, 
a duty arises.’ 





. Id. 

. Id. 

. Heat’s on College Leaders, USA Today, Oct. 5, 1988, at 7A, col. 6. 

. Thousands of Rapes a Year Kept Secret, USA Today, Oct. 5, 1988, at 7A, col. 2. 

. Taking on Crime from All Directions, USA Today, Oct. 5, 1988, at 7A, col. 2. 

. In December 1988, the Center helped a sorority file criminal charges against a 
fraternity when some of the fraternity members broke into the sorority house in the 
middle of the night, ran naked through the rooms, and asked the frightened women to 
autograph the exposed parts of their anatomy. See Dolezal, A Frat Prank? U-M Sorority 
Complaint Spurs Debate, Detroit Free Press, Dec. 9, 1988. 

100. Ordovensky, supra note 2. 

101. See generally J. Rapp, ScHOOL, CRIME AND VIOLENCE (1986) and SmITH, supra note 
12. 

102. SMITH, supra note 12, at 86-87. 

103. Mullins v. Pine Manor College, 389 Mass. 47, 449 N.E.2d 331 (1983). 

104. Id. at 54, 449 N.E.2d at 336. 
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In his book, Smith sets forth an ‘“‘Administrative Checklist’’> to help 
decision-makers on campus. He advises familiarity with basic principles 
of criminal law and procedure, checks for adequate locking, lighting 
and patrolling, and minimization of shrubbery and other obstacles 
behind which assailants can hide.** He further recommends monitoring 
and analyzing campus crime reports and possibly seeking the assistance 
of a risk management service.’” 

Suggestions have also been offered to college presidents by the Rape 
Treatment Center of the Santa Monica Hospital in California.*°* Admin- 
istrators of the Center released a booklet, entitled Sexual Assaults on 
Campus: What Colleges Can Do, after sixteen campus-rape victims came 
in for treatment in a six-week period. The booklet recommends adopting 
an official policy condemning rape and other sexual assault, specifically 
prohibiting sexual assault in student-conduct codes, establishing pro- 
cedures to be followed if rape occurs, implementing educational pro- 
grams on sexual assault and stepping up security measures to reduce 
sexual assault on campus.’ 

Finally, the police department of the institution’s neighboring com- 
munity represents an available source of assistance. This agency can 
work in cooperation with campus security forces. Further, it can offer 
guidance in law enforcement tasks, and can conduct seminars on crime 
prevention for students, faculty and staff. 


CONCLUSION 


The incidence of campus crime stands at an all-time high Along 
with the escalating crime rates come the equally escalating number of 
civil liability claims against universities for student victimization. Some 
courts are struggling to find the proper analysis of the student-college 
relationship, one which holds the university to a higher standard of 
responsibility for its students’ safety. Aside from the question of the 
student-college relationship, under basic tort and property law, if the 
university failed to meet its duty to warn or protect, the courts find it 
liable for negligence. 

A few state legislatures have begun to address rising campus crime 
rates. They are considering legislation like the College and University 
Security Information Act recently enacted in Pennsylvania. If more 
states required colleges and universities to provide crime statistics, 
students would have access to needed safety data while colleges who 
voluntarily provide the information would not be handicapped in re- 
cruitment by those who did not. Alternatively, since the decision to 





105. SMITH, supra note 12, at 231. 

106. Id. 

107. Id. 

108. McMillan, Colleges Urged to Step Up Efforts to Prevent Rape, a Major Menace to 


Students on Campus, Chron. Higher Educ., Sept. 1, 1988, at A1, col. 3. 
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attend a college often involves institutions in more than one state, a 
federal statute mandating institutional publication of campus crime 
rates would benefit students and universities nationwide. 

Regardless of whether victims and their families wage successful 
legal campaigns against institutions of higher learning, or legislatures 
impose laws demanding that institutions divulge their crime data, 
administrators must acknowledge that crime on campus is a crisis. 
Universities are reacting by implementing preventive measures. These 
measures range from new alcohol policies to new locks and lights. 
Suggested means of prevention include enhancing security systems, 
analyzing crime data for weaknesses and implementing stern policies 
against criminal activity. The most important thing an institution can 
do to fight crime on campus is to educate—educate students, educate 
employees and educate the public. People must be told crime is out 
there. They must be told they are potential victims. They must be 
taught what to do if they are approached or attacked, or if they witness 
a crime or suspicious activity. Education is the university’s most effec- 
tive weapon against the victimization of its students. 

Because more and more violent crimes occur on campus, college 
administrators are put on notice that the likelihood of their students 
being victimized increases each year. For this reason alone, it is time 
for all college administrators to respond by implementing crime pre- 


vention measures. By admitting that crime on campus presents a fore- 
seeable danger to students, and taking steps to prevent such danger, 
college administrators will protect their students from violent acts of 
others while protecting themselves from civil liability. 


Kelly W. Bhirdo* 





* B.A., Saginaw Valley State College, 1987; J.D. Candidate, Notre Dame Law School, 
1990. 











CASE COMMENT 


Haffer v. Temple University: A 
Reawakening of Gender Discrimination 
in Intercollegiate Athletics 


INTRODUCTION 


In April 1980, tired of the continuous discrepancies between the 
men’s and women’s intercollegiate programs and the failure of informal 
efforts to address the problem, Rollin Haffer and seven other female 
student-athletes filed suit against Temple University.: The road to a 
final decision on allegations that Temple discriminated against its 
female athletes because of their sex was a long one.? Although not the 
first case brought by collegiate athletes under Title [X,* Haffer is one 
of the first cases to include a claim under the federal equal protection 
clause. It is also one of a growing number of cases to be brought under 
a state equal rights amendment (ERA).* 

This Case Comment analyzes Haffer and presents the criteria relevant 
to choosing the appropriate cause of action and the remedies available 
to an injured party. The Comment also recommends possible university 
responses to increasingly common gender discrimination claims. Part I 
presents the procedural facts of Haffer and the impact of their charac- 
terization on the district court’s ruling on summary judgment. Part II 
discusses the grounds upon which the plaintiffs brought their discrim- 
ination suit and defines the claims and defenses available in gender- 
discrimination suits. Part III reviews the settlement of Haffer. Finally, 





1. Haffer v. Temple Univ., 678 F. Supp. 517 (E.D. Pa. 1987). 

2. Haffer v. Temple Univ., 524 F. Supp. 531 (E.D. Pa. 1981), 688 F.2d 14 (3d Cir. 
Pa. 1982), 115 F.R.D. 506 (E.D. Pa. 1987), 678 F. Supp. 517 (E.D. Pa. 1987). 

3. See, e.g., Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211 (1984); 
University of Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982); Bennett v. West Tex. 
State Univ., 525 F. Supp. 77 (N.D. Tex. 1981); Wright v. Columbia Univ., 520 F. Supp. 
789 (E.D. Pa. 1981); Othen v. Ann Arbor School Bd., 507 F. Supp 1376 (E.D. Mich. 
1981); Stewart v. New York Univ., 430 F. Supp. 1305 (S.D.N.Y. 1976); Blair v. Wash- 
ington State Univ., 108 Wash. 2d 558, 740 P.2d 1379 (1987). 

4. See, e.g., Boston College v. Board of Educ., Cumberland Regional School Dist., 
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the Comment offers observations on the outcome of Haffer, a negotiated 
settlement, and its impact on college and university athletes and ad- 
ministrators. 


I. THE Court’s ROLE IN HAFFER 


A. Procedure 


Failure by a plaintiff> to state or defendant to rebut the claim can 
result in the discarding of issues and the denial of motions for dis- 
missal.* Although characterization of facts is often critical to a case, 
this is especially true when making a claim under the federal equal 
protection clause. 

The claims in Haffer centered on three allegations against Temple 
University: (1) failure to afford women an ‘‘equal opportunity to par- 
ticipate’ in intercollegiate athletics; (2) disparity in the allocation of 
resources to its women’s programs; and (3) denial of equal allocations 
of financial aid to its female, as opposed to its male, athletes.’ Plaintiffs 
brought claims under three theories: the fourteenth amendment’s equal 
protection clause;* the Pennsylvania Equal Rights Amendment;*® and 
Title IX of the Education Amendments of 1972 (Title IX).*° 

Plaintiffs’ skillful woriding of gender discrimination claims and 
pleadings may have prevented early dismissal’? of some issues. The 
District Court for the Eastern District of Pennsylvania relied on the 


characterization of claims when deciding to award summary judgment. 


B. Summary Judgment 


The district court’s rulings on Temple University’s motion for sum- 
mary judgment demonstrate the tension between Federal Rules of Civil 





5. The original plaintiffs were: Rollin Haffer, Patricia M. Hilferty, Gladys Boone, 
Suzanne Meskel, Anastasia McHugh, Tonya Darby, Kimberly Gray, and Beth Enderson. 
Also named as plaintiffs were: Lynn Barker, Nancy J. Dull and Lois Fitzgerald. Although 
the original plaintiffs in Haffer were eight female student-athletes, the Court eventually 
granted class certification. The plaintiff class included ‘‘{ajll current women students at 
Temple University who participate, or who are or have been deterred from participating 
because of sex discrimination in Temple’s intercollegiate athletic program.’’ 

6. Haffer, 678 F. Supp. at 521. 

7. Brief for Plaintiff at 1, Haffer v. Temple Univ., 678 F. Supp. 517 (E.D. Pa. 1987) 
(No. 80-1362). 

8. Claims would be properly brought under 42 U.S.C. § 1983 as Temple’s programs 
constituted state action for purposes of the fourteenth amendment. See Haffer, 678 F. 
Supp. at 522 n.1. 

9. Pa. Const. art. 1, § 28 (1971). 

10. Earlier, plaintiffs’ entire case was based on alleged Title IX violations. See Haffer 
v. Temple Univ., 524 F. Supp. 531 (E.D. Pa. 1981), aff’d., 688 F.2d 14 (3d Cir. 1982). 
After the Supreme Court decided Grove City, plaintiffs were ordered to strike all aspects 
of their Title [IX claim except those regarding ‘‘athletic scholarships and financial aid 
programs.’’ See Order of February 14, 1985. Plaintiffs were also granted leave to file an 
amended complaint which added the federal and state constitutional claims. 

11. For a discussion of the history of the equal protection clause see Segal, Sexual 
Equality, the Equal Protection Clause, and the ERA, 33 BUFFALO L. REv. 85 (1984). 
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Procedure 56(b) and 54(b). According to Rule 56(b), summary judgment 
is precluded on a portion of a single claim,’ whereas, Rule 54(b) allows 
‘“‘entry of judgment only ‘as to one or more’ of the claims at issue.’’** 
In considering the plaintiffs’ federal and state constitutional claims of 
gender discrimination, the district court denied the plaintiffs’ motion 
to dismiss the defendants’ summary judgment motion and held that 
genuine issues of material fact existed for the majority of the plaintiffs’ 
allegations. Nevertheless, the court granted summary judgment on a 
number of the plaintiffs’ claims.‘* Additionally, regarding the plaintiffs’ 
allegations that Temple discriminated against women athletes in its 
distribution of athletic scholarships in violation of Title IX, the court 
held that the plaintiffs were not required to prove discriminatory in- 
tent.> Consequently, the court deemed summary judgment inappropri- 
ate on this claim.*® 

Subsequently, the same district court granted the plaintiffs’ motion 
for reconsideration of the court’s entry of summary judgment on a 
portion of the plaintiffs’ claims.” The plaintiffs asserted that their 
allegations of gender discrimination in connection with the female 
athletes’ dining facilities, academic tutoring services and scheduling of 
practices and competitive events represented portions of the plaintiffs’ 
‘‘expenditures claim.’’** The district court conceded its misapplication 
of Rule 56(b) in allowing summary judgment for a portion of the 
plaintiffs’ allegations. 


The Federal Rules of Civil Procedure provide no definitive test for 
resolving what constitutes a single claim and what constitutes multiple 
claims. Consequently, the court looked to case law for an identifiable 
standard of determination. 





12. Rule 56(b) provides in pertinent part: ‘‘[a] party against whom a claim ... is 
asserted ... may move ... for summary judgment in the party’s favor as to all or any 
part thereof.’’ Fep. R. Civ. P. 56(b). 

13. Feb. R. Civ. P. 54(b); See, Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 76 S. 
Ct. 895 (1956), in which the Court dismissed counts I and II regarding the Sherman Act 
while retaining counts III and IV based on common law rights. The claim in count II, 
however, did rest on part of the facts involved in counts III and IV. 351 U.S. at 435, 76 
S. Ct. at 900 n.9. The Court held that ‘‘it cannot well be argued that the claims stated 
in Counts I and II are so inherently inseparable from, or closely related to, those stated 
in Counts III and IV that the District Court has abused its discretion in certifying that 
there exists no just reason for delay. They certainly can be decided independently of 
each other.’’ Id. at 435, 76 S. Ct. at 900. See also Allegheny County Sanitary Authority 
v. United States EPA, 732 F.2d 1167, 1172 (3d Cir. 1984). 

14. Haffer v. Temple Univ., 678 F. Supp. 517, 524-41 (E.D. Pa 1987). The court held 
no genuine issue of material fact existed regarding: 1) Temple’s discrimination against 
female athletes in the scheduling of practice times; 2) Temple’s providing of more 
competitive events for the men’s athletic teams than the women’s teams; 3) women 
athletes’ receiving inferior dining services; and 4) female athletes’ receiving inferior 
tutoring services. Id. at 541. 

15. Id. at 539-40. 

16. Id. at 541. 

17. Id. 

18. Id. 
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In Sears, Roebuck & Co. v. Mackey,’® the United States Supreme 
Court stated that allegations comprised a single claim if they were 
‘inherently inseparable from,’ ‘closely related to,’ or ‘sufficiently in- 
dependent of’ those claims in other courts.’’”° In addition, the Haffer 
court applied the standard utilized in Liberty Mutual Insurance Co. v. 
Wetzel.?* In Wetzel, the United States Supreme Court stated that a 
complaint asserting only one legal right, even if seeking multiple 
remedies for the alleged violation of that right, is a single claim for 
relief.22 Although the Haffer court recognized a distinction, the impact 
of competing summary-judgment interpretations was never resolved. 


II. PossIBLE GROUNDS FOR GENDER DISCRIMINATION CLAIMS 


Generally, it is not the degree of inequality but the presence of 
inequality between male and female athletes that is relevant when 
deciding a gender-based discrimination claim. Moreover, when insti- 
tutions compare their athletic programs, the fact that discrimination is 
prevalent among other institutions is not a defense. 

The district court in Haffer considered whether Temple’s athletic 
program established a gender-based classification.2* Temple argued that 
all teams were open to women and some teams were made up exclu- 
sively of women. Plaintiffs introduced University publications listing 
and discussing ‘‘men’s’’ and ‘‘women’s’’ athletic teams and pointed 
out that, historically, Temple’s intercollegiate athletic teams have been 
either exclusively male or female.”* 

In Haffer, the plaintiffs chose a variety of claims, both state and 
federal, upon which to sue Temple.”5 Their success on summary judg- 
ment suggests the strength of their choice. The ultimate settlement of 
the case may also provide some guidance. Gender discrimination plain- 
tiffs should carefully analyze their options accordingly. The following 





. 351 U.S. 427, 76 S. Ct. 895 (1956). 

. Id. at 436, 76 S. Ct. at 900. 

. 424 U.S. 737, 743, 96 S. Ct. 1202, 1206 (1976). 

. Id. at 743, n.4, 96 S. Ct. at 1206, n.4. In Wetzel, the Supreme Court held that 
only one claim existed in the complaint claiming that an employer’s ‘‘employee insurance 
benefits and maternity leave regulations discriminated against women in violation of 
Title VII.”’ Id. at 739, 96 S. Ct. at 1204. 

23. Haffer, 678 F. Supp. at 524. The court, citing Personnel Adm’r of Mass. v. 
Feeney, 442 U.S. 256, 99 S. Ct. 2822 (1979), reasoned that Temple’s intercollegiate 
program explicitly classified programs on the basis of gender. This was an initial 
presumption of the court, which also noted Temple was not precluded from proving that 
all teams were open to women. Haffer, 678 F. Supp. at 524. 

24. Haffer, 678 F. Supp. at 524. 

25. The equal protection clause states: ‘No State shall ... deny any person within 
its jurisdiction the equal protection of the laws.’’ U.S. Const. amend. XIV, § 1. This, 
when combined with the right to due process guaranteed by the fifth amendment, 
upholds a mandate against the restriction given to the states. ‘‘No person shall . . . be 
deprived of life, liberty, or property without the due process of law . . . .’’ U.S. Const. 
amend. V. 
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highlights the factors plaintiffs should consider when selecting a cause 
of action. 


A. Federal Constitutional Claims 


The equal protection clause of the fourteenth amendment guarantees 
all people the right to be treated equally. Although this right extends 
to all aspects of equality, this Comment will concern itself with gender- 
based equality. To establish a fourteenth-amendment claim, plaintiffs 
must demonstrate that they were unequally affected by state action and 
that the disparate impact resulted from an invidious intent to discrim- 
inate.”* In the context of student-athletes, the resulting ‘‘heightened’’ 
scrutiny standard of review?’ requires proof that a university’s athletic 
programs do not achieve equality” in terms of opportunity and support 
for its female or male student-athletes. This allows courts to base their 
decision on equitable grounds instead of defined standards, making 
resolution difficult both theoretically and practically. Plaintiffs are bur- 
dened not only in meeting this difficult standard of review, but also 
in absorbing the higher costs of litigation this difficult standard pro- 
duces.” 

Courts commonly consider three elements in an equal-protection 
analysis of athletic-discrimination cases.*° First, courts determine whether 


the plaintiffs can show state action. Without it, the equal protection 
clause does not apply. Second, courts consider whether the sport 





26. This standard was outlined in Washington v. Davis, 426 U.S. 229, 96 S. Ct. 2040 
(1976). Although the plaintiffs in Davis challenged government action as racially dis- 
criminatory, the Haffer court, in keeping with earlier Supreme Court decisions, concluded 
‘‘classifications based upon gender, not unlike those based upon race, have traditionally 
been the touchstone for pervasive and often subtle discrimination.’’ (citing Personnel 
Adm’r Mass. v. Feeney, 442 U.S. 256, 273, 99 S. Ct. 2822, 2893 (1979)). As a resuit, 
these classifications are held to a higher level of judicial scrutiny. 

27. The vaguely defined ‘‘heightened’’ standard of review allows courts to define 
their outcome based largely on equity instead of defined standards. For in-depth analysis 
concerning the standard of review in equal protection decisions see Case Comment, Blair 
v. Washington State University: Making State ERA’s a Potent Remedy for Sex Discrimi- 
nation in Athletics, 14 J.C.U.L. 575 (1988); Wong & Esnor, Sex Discrimination in 
Athletics: A Review of Two Decades of Accomplishments and Defeats, 21 Gonz. L. REV. 
345, 354-58 (1985); See also J. Nowak, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW 530 
(3d. ed. 1986). Note that a majority of jurisdictions favor the least stringent rational 
relationship standard of review in cases in which there is no suspect class. 

28. Separate teams meet the constitutional requirement of equal opportunity if the 
teams were given substantially equal support and if they had substantially comparable 
programs. Haffer, 678 F. Supp. at 525 (citing Hoover v. Meiklejohn, 430 F. Supp. 164, 
170 (D. Colo. 1977)). 

29. Equal protection laws are a private remedy with costs incurred by the parties and 
not the institutions or organizations representing them. This reduces the number of 
complaints filed and encourages early settlement. Wong & Esnor, supra note 27, at 358. 

30. See Wong & Esnor, supra note 27, at 354-57. 
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involves ‘‘physical contact.’’** Women can be excluded from contact 
sports when physical health and safety conditions are not met. However, 
total exclusion from non-contact sports when separate teams do not 
exist and physical health and safety conditions are met violates equal 
educational opportunity.*? Finally, courts examine whether an equal 
opportunity to participate otherwise exists. Individually, each require- 
ment is easily discernible and can be met. When combined, however, 
the requirements make elimination of the sport the quick solution. 

Another difficulty exists in proving the ‘‘intent’’ of the institution to 
discriminate.** Although discriminatory intent is sometimes obvious, 
in most cases it is not. This difficulty requires courts to decide based 
on speculation about the intent of college officials. Colleges and uni- 
versities may help avoid this problem by better documenting their 
actions. Recording the intent behind a decision clarifies the decision’s 
purpose, aids in avoiding misinterpretations of policy and assists coun- 
sel in the event of litigation. 


B. State Constitutional Claims 


Student-athletes may base discrimination claims on state law. While 
not all states have enacted strict anti-discrimination statutes, those states 
with equal rights amendments (ERAs) provide an alternative cause of 
action for student-athletes. Plaintiffs in other jurisdictions may pursue 
other state remedies. The following discussion first highlights those 
avenues available under state ERAs generally. It then focuses on the 
course available to the Haffer plaintiffs under Pennsylvania’s equal 
rights amendment.** 


1. Other Jurisdictions’ Approaches to State ERAs 


Plaintiffs wishing to make an ERA argument either must bring their 
case under a state ERA*> or make a similar argument with another claim 





31. The ‘‘separate but equal’’ doctrine is based in part on the physical health and 
safety of the participants. When separate teams are not present, both sexes have. the 
opportunity to try out and to meet the physical requirements on an individual basis. The 
Courts have considered this issue at greater length when dealing with gender discrimi- 
nation at a pre-secondary school level, when the physical strength of males and females 
is likely to be comparable. The courts have concluded that total exclusion from non- 
contact sports is a violation of equal educational opportunity. See, e.g., Clinton v. Nagy, 
411 F. Supp. 1396 (N.D. Ohio 1974). 

32. Id. 

33. The United States Supreme Court, in Palmer v. Thompson, 403 U.S. 217 91 S. 
Ct. 1940 (1971), noted ‘‘it is difficult or impossible for any court to determine the ‘sole’ 
or ‘dominant’ motivation behind the choices of a group of legislators,’ Although Palmer 
dealt with legislative intent, the same difficulty exists with any type of decision-makers, 
regardless of their position. 

34. Temple University is located in Pennsylvania. 

35. State equal rights amendments include: ALasKa Const. art. I, § 3; Coto. Const. 
art. II, § 29; Conn. Const. art. I, § 20; Hawam Const. art. I, § 213; ILL. Const. art. I, § 
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accepted in the jurisdiction.** A recent case, Blair v. Washington State 
University,*’ decided primarily on state ERA grounds, addressed many 
of the same issues addressed in Haffer. The precedential value of Blair 
lies in its interpretation of the Washington ERA. Plaintiffs relying on 
less stringent ERAs may have more difficulty proving discriminatory 
intent under a state ERA than under federal laws.** 

For plaintiffs in the thirty-four states without an ERA, another viable 
avenue remains. Plaintiffs bringing a state ERA-type claim may do so 
by recharacterizing it as a violation of due process. The New York 
Court of Appeals in Sharrock v. Dell Buick-Cadillac** expressly rejected 
United States Supreme Court analysis when it noted: “[T]he absence 
of any express State action language simply provides a basis to apply 
a more flexible State involvement requirement than is currently being 
imposed by the Supreme Court with respect to the Federal provision.’ 
The flexible approach taken by the New York Court of Appeals is due 
primarily to the unique language of the due-process clause of the New 
York Constitution.‘ The court also cited a long history of due-process 
protections afforded the citizens of New York and fundamental prin- 
ciples of federalism‘? as factors in its decision. 

Asserting a state ERA claim does not guarantee success for plaintiffs 
with gender discrimination claims. The advantages in bringing a state 





2118; Mp. Const., Declaration of Rights, art. I, § 46; Mass. Const. part 1, art. I; MOonr. 
Const. art. II, § 4; N.H. Const., part 1, art. II; N.M. Const. art. II, § 18; Pa. Const. art. 
I, § 28; Tex. Const. art. I, § 39; UTAH Const. art. IV, § 1; Va. Const. art. I, § 11; WAsH. 
Const. art. XXXI, § 1; Wyo. Const. art. I, § 2, 3, art. VI, § 1. Temple University is 
located in Pennsylvania. 

36. Claims with precedential value include: Title IX of the Educational Amendments 
of 1972, Title VII of the Civil Rights Act of 1964 and the Equal Pay Act of 1963. Due to 
the great amount of congressional debate regarding its nuances, the Civil Rights Resto- 
ration Act of 1987 is another viable option. 

37. 108 Wash. 2d 558, 70 P.2d 1379 (1987). 

38. See Proebsting, Washington’s Equal Rights Amendment: It Says What It Means 
and It Means What It Says, 8 U. Pucet Sounp L. REv. 469 (1985). 

39. 45 N.Y.2d 152, 379 N.E.2d 1169, 408 N.Y.S.2d 39 (1978). In Sharrock, the New 
York State Court of Appeals ruled the state action requirement authorizing auto mechanics 
to foreclose possessory liens for repairs and storage charges was satisfied despite a 
contrary ruling by the United States Supreme Court under virtually identical circum- 
stances. For the Supreme Court interpretation of this issue, see Flagg Brothers v. Brooks, 
436 U.S. 149, 98 S. Ct. 1729 (1978). 

40. Sharrock, 45 N.Y.2d at 160, 379 N.E.2d at 1174, 408 N.Y.S.2d at 44. 

41. Contrasting the due process clause of the fourteenth amendment which guarantees 
that ‘‘no State shall deprive’’ a person of life, liberty or property, the Sharrock court 
noted the New York Constitution guarantees ‘‘no person shall be deprived”’ of life, liberty 
or property. N.Y. Const. art. 1, § 6. The court found ‘‘a more flexible State involvement 
requirement in the absence of State action than is currently being imposed by the United 
States Supreme Court.’’ 45 N.Y.2d at 155, 379 N.E.2d at 1173, 408 N.Y.S.2d at 44. 

42. Sharrock, 45 N.Y.2d at 155. See also Johnson v. Louisiana, 406 U.S. 356, 376, 
92 S. Ct. 1620, 1623 (1972); New State Ice Co. v. Liebmann, 285 U.S. 262, 311, 52 S. 
Ct. 371, 386 (1932). 
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ERA claim may be offset by state court reluctance to afford collegiate 
plaintiffs relief. 


2. Pennsylvania’s Approach to State ERAs 


The Pennsylvania ERA states ‘‘[e]quality of rights under the law shall 
not be denied or abridged in the Commonwealth of Pennsylvania 
because of the sex of an individual.’’** The Pennsylvania Supreme 
Court has not clarified the standard of review for ERA challenges to 
state action.** Some Pennsylvania courts have adopted a strict scrutiny 
approach to the ERA while others suggest a less than absolute position. 
The absolute standard, equal to the one proposed for the federal amend- 
ment, prohibits a classification on the basis of sex. 

Temple argued that the Pennsylvania ERA is ‘‘co-extensive with the 
federal equal protection clause.’’** Since the court dismissed the federal 
claim, Temple argued it should do the same with the Pennsylvania 
ERA claim. The Haffer court found the University’s argument unper- 
suasive for two reasons. First, if the ERA is ‘‘co-extensive’’ with the 
fourteenth amendment, there would have been no need for the Penn- 
sylvania Supreme Court to undertake a lengthy equal protection analysis 
as well as separate ERA analysis.** Second, under the strict standard 
of review*’ the court used in applying the state ERA, excluding women 
from certain sports or allowing unequal programs for men and women 
would violate the ERA on its face.* 





43. Pa. Const. amend. I, § 28. The legislative intent of the Pennsylvania ERA ‘‘was 
to provide for equality between the sexes.’’ 62 Op. Att’y Gen. 172 (1973). 

44. Under traditional analysis, gender-based classifications are subject to a “rational 
relationship’ standard of review. This means female athletes may be excluded from 
participation if defendant can show a rational reason for their exclusion and provisions 
for alternative options. Defendants find this lowest standard relatively easy to meet. 

Unlike race, national origin and alienage, sex is not a suspect class. If it were found 
a suspect class, sex would be subject to a strict scrutiny standard of review. Under this 
standard, defendants would have to show compelling reasons for their exclusion as well 
as prove no less restrictive alternatives existed. The constitutional purpose of the legis- 
lation must be consistent in order to meet this highest standard of review. 

See Wong & Esnor, supra note 27, at 354-57; NOWAK, supra note 27, at 530-31. 

An intermediate standard of review ‘‘allows Justices to base their votes upon individual 
perceptions of the reasonableness of a gender classification and the governmental interest 
asserted in each case.’’ See Nowak, supra note 27, at 676. 

45. Haffer v. Temple Univ., 678 F. Supp. 517, 535 (E.D. Pa. 1987). 

46. Id. 

47. In addition to Pennsylvania, Colorado, Hawaii, Illinois, Maryland, Massachusetts 
and Washington employ the strict scrutiny standard of review to their state ERAs. 

48. The court in Newberg v. Board of Pub. Educ., 26 Pa. D. & C.3d 682 (1983) noted 
that ‘‘under Pennsylvania’s ERA, the separate-but-equal concept under the equal protec- 
tion clause of the fourteenth amendment .. . does not have currency.” (citing Packel v. 
Pennsylvania Interscholastic Athletic Ass’n., 18 Pa. Commw. 45, 334 A.2d 839 (1975)). 
Women and men have often been described as ‘‘separate-but-equal,’’ but when oppor- 
tunity is given to one group and not the other, equality really does not exist. 
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As with the federal equal protection clause, the plaintiffs argued the 
intent of the Pennsylvania ERA.*® The meaning of each is not completely 
clear, especially when applied to collegiate athletics. Does ‘‘equal’’ 
really mean ‘‘equal’’? If so, how does one measure the extent of that 
equality? The courts agree ‘‘equal’’ does not mean ‘‘not different from,’’ 
but as yet no court has clarified the word’s precise meaning in this 
context. This can be advantageous to the prepared plaintiff, because a 
strong policy argument combined with intimate knowledge of the state’s 
ERA may find favor with the court. 

In reality, state ERA claims are not often litigated. Most attorneys 
prefer to bring the claim in areas with more precedent. The recent 
Blair decision, however, may stimulate litigation in states with equal 
rights amendments. 


C. Title IX 


Title IX prohibits discrimination in educational programs or activities 
receiving financial aid.** Varied applications of Title IX and its accom- 
panying regulations have caused confusion in the courts, thus narrow- 
ing the application of the act.** Title IX has weathered the changes, 
and increasing numbers of claims are being brought against institutions 
under its auspices. 


1. Applying Title IX to Haffer 


Each year ‘‘female student athletes [at Temple University] received a 
smaller percentage of athletic aid than was represented by their per- 
centage rate of athletic participation .. . . The likelihood of this hap- 
pening by chance is virtually nonexistent.’’** This practice directly 
violated Title IX’s regulations regarding athletic scholarships.* 





49. Haffer, 678 F. Supp. at 535. 

50. See Gaal & DiLorenzo, The Legality and Requirements of HEW’s Proposed ‘‘Policy 
Interpretation’ of Title IX and Intercollegiate Athletics, 6 J.C.U.L. 161 (1980); Graf, Title 
IX and Intercollegiate Athletics: Adducing Congressional Intent, 24 B.C.L. Rev. 1243 
(1983). 

51. Haffer, 678 F. Supp. at 538. Plaintiff's memorandum, Exhibit A. 

52. Title IX provides: 

Athletic Scholarships (1) To the extent that a recipient awards athletic scholar- 
ships or grants-in-aid, it must provide reasonable opportunities for such awards 
for members of each sex in proportion to the number of students of each sex 
participating in . . . intercollegiate athletics. 

34 C.F.R. § 106.37(C) (1988). 

53. Title IX of the Education Amendments of 1972 states: 

No person in the United States shall, on the basis of sex, be excluded from 

participation in, be denied the benefits of, or be subjected to discrimination 

under any education program or activity receiving Federal financial assistance. 
20 U.S.C. § 1681(a) (1982). 

54. The Department of Education (formerly the Department of Health, Education and 
Welfare) listed regulations for enforcing and implementing Title IX, specifically in 
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Temple argued that statistics from the 1982-85 academic years should 
moot the Title IX claim. Those new, and better, figures were due to a 
new administration which combined the men’s and women’s athletic 
programs into one administrative unit. The court disagreed with Tem- 
ple, holding the new administration liable for the mismanagement of 
the old.5* The implications of this decision are a caveat to administra- 
tors. The institutional practices, not the policies of current administra- 
tors, shaped the court’s decision. By discontinuing discriminatory 
practices, administrators might not avoid liability for a past adminis- 
tration’s practices: But, making affirmative instead of reactive changes 


to a university’s discriminatory practices could prevent claims alto- 
gether. 


2. Legislative and Judicial Tug-of-War 


Haffer was filed prior to the United States Supreme Court’s decision 
in Grove City College v. Bell.’’ Grove City significantly changed the 
criteria under which a Title IX claim can be brought. Prior to Grove 
City, if a university received any type of federal financial assistance, 
the school came under the construct of Title IX. Grove City significantly 
limited the programs affected under Title IX by focusing on the ‘‘pur- 
pose and effect’’ of the federal financial assistance at issue.5* The Court 
in Grove City held that the receipt of federal grants*® by some of the 


college’s students did not trigger institution-wide coverage but coverage 
only for its financial aid program. 





secondary school athletics. These include: 
(c) . . . In determining whether equal opportunities (in intercollegiate athlet- 
ics) are available the Director will consider, among other factors: 

(1) Whether the selection of sports and levels of competition effec- 
tively accommodate the interests and abilities of members of both 
sexes; 

(2) The provision of equipment and supplies; 

(3) Scheduling of games and practice time; 

(4) Travel and per diem expenses; 

(5) Opportunity to receive coaching and academic tutoring; 

(6) Assignment and compensation of coaches and tutors; 

(7) Provision of locker rooms, practice and competitive facilities; 

(8) Provision of medical and training facilities and services; 

(9) Provision of housing and dining facilities and services; 

(10) Publicity. 

45 C.F.R. § 86.41 (1987). 

55. For additional analysis of state equal rights amendments, see Avner, Some 
Observations on State Equal Rights Amendments, 3 YALE L. & Pot’y REv. 144 (1984); 
Kruger, Rediscovering the New Jersey E.R.A.: The Key to Sex Discrimination Litigation, 
17 Rutcers L.J. 253 (1986). 

56. Haffer v. Temple Univ., 678 F. Supp. 517, 538 (1987). 

57. 465 U.S. 555, 104 S. Ct. 1211 (1984). 

58. Id. at 573-74, 104 S. Ct. at 1221. 

59. In Grove City, the College received Basic Educational Opportunity Grants (BEOGs). 
As a result, the entire financial aid program came within the ambit of Title IX. 
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The restriction imposed under Grove City did not last long. On March 
22, 1988, the United States Congress, overriding President Reagan’s 
veto, passed the Civil Rights Restoration Act.© Title [IX claims were 
broadened to their pre-Grove City interpretation. Congress was not the 
only group to pass such legislation. Several jurisdictions enacted a 
state-based cause of action equivalent to a federal Title IX claim.** Other 
states have mentioned athletics specifically or discussed those areas as 
part of the educational and recreational opportunities afforded by the 
institution. 

The fluctuations in the scope of Title [IX resulted in greater numbers 
of suits being brought or dismissed under different theories. Haffer has 
now given Title IX some definition. Since the passage of the Civil 
Rights Restoration Act, the Office of Civil Rights has received sixteen 
complaints of sexual discrimination against twelve universities. Insti- 
tutions now have a model against which to measure possible Title IX 
violations. 


Ill. THE RESOLUTION OF HAFFER 


On June 13, 1988, about two months after the trial began, the 
district court approved a consent decree between Temple University 
and the student-athletes.**° The consent decree included Temple’s agree- 
ment to alter its athletic program over five years beginning with the 


1988-89 academic year. In exchange, the plaintiffs agreed to withdraw 
their demand for $1.8 million dollars in damages. The plaintiffs con- 





60. Pub. L. No. 100-259, 102 Stat. 28 (1988). Congress explicitly intended ‘‘to reaffirm 
pre-Grove City’’ by applying federal anti-discrimination laws and overturning the Supreme 
Court’s decision. 

61. The trial began on April 4, 1988. 

62. These state laws are codified at: ALASKA STAT. § 14.18.040 (1987); Cat. Epuc. 
Cope §§ 220, 230 (West Supp. 1987); Fia. Stat. ANN. § 228.2001 (West Supp. 1987); 
Minn. Stat. ANN. § 126.21 (West Supp. 1987); R.I. Gen. Laws § 16-38-1.1 (Supp. 1987) 
(limited to ‘‘public institutions of higher learning’’). 

63. These state laws are codified at: D.C. Cope ANN. §§ 1-2520, -2521 (1987); Haw. 
Rev. STAT. § 296-61 (Supp. 1986); Iowa Cope ANN. § 601A.9 (West Supp. 1987); ME. 
Rev. Stat. ANN. tit. 5, § 3.548(402) (1985); N.Y. Epuc. Law § 313(1) (McKinney Supp. 
1987); S.D. Copirrep Laws ANN. § 20-13-22 (1987) (segregation is allowed only when 
there are substantially equal opportunities for both sexes to compete); Wyo. Const. art. 
7, § 1 (limited to public schools). 

64. The Office of Civil Rights (OCR) comes under the auspices of the Department of 
Education (formerly the Department of Health, Education & Welfare). Between March 23, 
1988, and November 2, 1988, the OCR received 16 complaints. The 12 schools receiving 
complaints include: Athens (Ala.) State College, Bossier (La.) Parish CC, California-Santa 
Barbara, Louisiana State, Loyola (Md.) College, University of Maryland-Baltimore County, 
Metropolitan (Colo.) State, Mendocino (Calif.) CC, University of Nebraska, Salem (W.Va.) 
College, Santa Clara U., Towson (Md.) State. Chron. Higher Educ., Nov. 2, 1988, at A34, 
col. 4. 

65. According to University Counsel, the changes to be made were not substantial 
because ‘‘{a] lot of the things mentioned in the settlement are things we’ve already been 
doing.’’ Chron. Higher Educ., June 22, 1988, at A33, cel. 2. 
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tended that they lost this amount from 1977 to 1987, because Temple 
did not award athletic scholarships to women in proportion to their 
participation in intercollegiate sports. 

The terms of the settlement included the following affirmative changes: 


(1) awarding athletic scholarships to women in proportion to the 
women’s participation in Temple’s athletic program;°’ 

(2) expending a percentage of the overall budget for women’s 
teams within ten percentage points of the participation rate of 
female athletes in Temple’s intercollegiate program; 

(3) restoring the women’s swim team by 1990;°° 

(4) increasing the size and competitiveness of the women’s crew 
team by providing additional resources to the team; 

(5) hiring an additional full-time weight trainer;”° 

(6) hiring a publicist to work full-time for women’s sports teams 
by February 1, 1989; 

(7) carpeting the women’s locker room at Temple’s stadium; 

(8) rearranging the women’s awards in the intercollegiate athletic 
award display case in order to exhibit the men’s and women’s 
awards comparably.” 


In addition, Temple promised to continue providing female athletes 


with equal treatment and resources in areas in which no specific 
affirmative changes were promised. Furthermore, the decree required 
Temple to file with the court annual reports regarding the changes 
Temple made in its intercollegiate sports program. Violation of the 
settlement could result in fines and contempt charges for Temple.” 





66. Id. at A33, col. 1. 

67. Temple’s women athletes previously received approximately 30% of the sports 
scholarships compared to an approximate 35% participation rate of women in Temple’s 
athletic program. 

68. Previously, women had received only 20% of the overall budget. 

69. The women’s swim team was one of the eight teams (four men’s and four women’s) 
Temple University eliminated from its intercollegiate athletic program in 1986. These 
teams were abolished due to the lack of sports facilities and lack of competitors from 
other colleges and universities. At the time these teams were eliminated, the plaintiffs’ 
class sought an injunction, which the court denied, to prevent the abolition of the four 
women’s teams. Telephone interview with Robert Reinstein, Temple University Counsel 
(Oct. 12, 1988). 

70. According the Chronicle of Higher Education, the weight trainer was hired 
specifically for the women, Chron. Higher Educ., June 22, 1988, at A33, col. 2. University 
Counsel, however, stated that the weight trainer was hired for the benefit of both the 
female and male athletes. Telephone interview with Robert Reinstein, Temple University 
Counsel (Oct. 12, 1988). 

71. Haffer v. Temple Univ., Civ. Action No. 80-1362, Consent Decree. 

72. Chron. Higher Educ., June 22, 1988 at A33, col. 2. University Counsel reported 
that the major changes made as a result of the settlement included: 

1) restoring the women’s swim team; 
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CONCLUSION AND RECOMMENDATIONS 


Although ending in a settlement, Haffer demonstrated how one may 
challenge gender discrimination in intercollegiate athletics. Haffer sug- 
gests using a three-pronged attack: (1) the federal equal protection 
clause; (2) a state ERA; and (3) Title IX. 

Gender discrimination might be attacked under the fourteenth amend- 
ment, still untested in the collegiate arena, if the plaintiffs can prove: 
(1) adverse affect by state action; and (2) disparate impact resulting 
from an invidious intent to discriminate. Additionally, plaintiffs may 
sue under a state’s ERA. The states differ in their interpretation of 
‘“‘equality.’’ Thus, plaintiffs bringing a state ERA claim must be sure 
of their state’s definition of the term. Finally, a challenger may bring 
suit under Title IX. Passage of the Civil Rights Restoration Act restored 
Title IX’s broad scope by allowing claims against a college or university 
when any discriminatory institutional program directly or indirectly 
benefits from federal financial aid. 

More than ever, with the increased use of state ERAs and the intro- 
duction of federal equal protection claims, colleges and universities 
should scrutinize their athletic programs to avoid discrimination and 
resulting lawsuits. Equitable funding for comparable sports and services 
for men and women athletes, and implementation of women’s teams 
for events currently offered only to men are only a few ways in which 
colleges and universities may avoid these suits. Additionally, colleges 
and universities should examine closely the financing of their athletic 
programs to determine if it meets the requirements of Title IX. 

Haffer also provides guidance to potential plaintiffs seeking to avoid 
summary judgment through skillfully worded claims and pleadings 
challenging gender discrimination in sports. The manner in which 
plaintiffs classify allegations of discrimination may help prevent sum- 
mary judgment in some cases. For instance, even if several allegations 
of discrimination represent only one legal claim, and the court finds 
that some of these allegations lack merit, summary judgment may not 
preclude such claims under Federal Rule 56(b). These allegations would 
constitute a partial claim rather than multiple single claims. Although 
a judge may find certain allegations without merit, those challenges 
would have to be litigated, and a jury could find in favor of the 
plaintiffs on the partial claims a judge would have deemed unfounded. 
This would present a clear advantage for the plaintiff. Nevertheless, 
because a uniform test for determining whether allegations are multiple 
or single is nonexistent, plaintiffs may not have much leverage in 
advantageously manipulating pleadings of discrimination. 





2) hiring a full-time weight trainer; and 
3) hiring a full-time publicist to promote increased attendance for women’s 
athletic events. 
Mr. Reinstein reported ‘‘the rest of the agreement is status quo.’’ Telephone interview 
with Robert Reinstein, Temple University Counsel (Oct. 12, 1988). 
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Suits arising out of sex discrimination in intercollegiate athletics 
appear likely in light of the recent trend of judicial and legislative 
attention to such suits. For Temple University and its plaintiff class, 
the litigation process was an eight-year-long experience. Although the 
plaintiffs helped Temple’s female athletes, gains were relatively small 
in comparison with the price paid by both the plaintiffs and defendants. 
Discrimination suits of any kind inevitably will be fueled by emotional 
responses to the alleged discriminatory conduct. Invariably, plaintiffs 
in such a suit will pursue their claims with emotional vigor without 
regard to the size of the ‘‘prize’’ to be won. Unfortunately, colleges 
and universities may be the losing party regardless of the suit’s out- 
come. Adverse publicity could deter athletes and non-athletes from 
attending the institution involved in such litigation. Thus, colleges and 
universities confronted with gender discrimination suits must carefully 
plan their strategies to minimize adverse publicity while at the same 
time maintaining their defenses. 

The bottom line is that the costs—costs in terms of dollars spent, 
costs to a school’s reputation, and the cost of impaired relationships 
between a school and its female athletes and coaches—are great. Both 
parties could more efficiently expend litigation resources on compro- 
mises. The settlement in Haffer provides an example of such a com- 
promise. That settlement, however, took eight years, resulted in many 
torn relationships and, perhaps, soiled Temple’s reputation in the 
process. Regardless of the outcome of such suits, a college or university 
and its female athletes and coaches must keep in mind that severed 
relationships ultimately need mending, and that the best competition 
takes place on athletic courts rather than in courts of law. 


Christina A. Longo* 
Elizabeth F. Thoman** 





* A.A., El Camino College, 1985; B.A., Mount St. Mary’s College, 1987; J.D. 
Candidate, Notre Dame Law School, 1990. 


** B.A., University of Notre Dame, 1985; J.D. Candidate, Notre Dame Law School, 
1990. 





CASE COMMENT 


Shannon v. Bepko: Public Colleges 

and Universities as State Agencies: 

Standards for Eleventh Amendment 
Protection 


INTRODUCTION 


In 1794, the United States Supreme Court allowed a purveyor for the 
Georgia militia to sue the State of Georgia in federal court for collection 
of a debt.’ State delegates to the constitutional convention quickly 
responded to this perceived assault on state sovereignty by introducing 
a resolution for a constitutional amendment. On March 4, 1794, a 
majority of the House of Representatives passed the amendment. Within 
four years, three quarters of the states had ratified it, and President 
Adams declared the amendment in force.? The eleventh amendment 
provides: 


The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens or Subjects of any 
Foreign State.° 


Some commentators suggest that the eleventh amendment originally 
served a dual purpose: ‘‘[T]o protect the sovereignty of the states and 





1. Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1794). 

2. See Swan, The Eleventh Amendment Revisited: Suits Against State Government 
Entities and Their Employees in Federal Courts, 14 J.C.U.L. 1 (1987). See also Nowak, 
The Scope of Congressional Power to Create Causes of Action Against State Governments 
and the History of the Eleventh and Fourteenth Amendments, 75 CouuM. L. REv. 1413 
(1975). 

3. U.S. Const. amend. XI. Despite its explicit language, the United States Supreme 
Court has consistently held that the amendment also bars suits by a citizen against the 
state in which that citizen resides. The Court first established this broad interpretation 
of the amendment in Hans v. Louisiana, 134 U.S. 1, 10 S. Ct. 504 (1890). In Hans, a 
citizen of Louisiana brought suit in federal court to recover the amount of certain coupons 
annexed to bonds of the state. The Court extended the eleventh amendment bar to a 
state’s own citizens to abolish what Justice Bradley deemed the ‘‘anomalous result’’: A 
state could be sued by its own citizens but not by citizens of another state or foreign 
state for a like cause. Id. at 18, 10 S. Ct. at 508. 


151 








152 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 1 


the sanctity of the treasuries.’’* The sanctity of the treasury, however, 
was the dominating motive behind the 1794 resolution.’ Almost two 
centuries later, the main concern involving the eleventh amendment 
continues to be the state treasury and its vulnerability to claims adju- 
dicated in alien forums. 

This Case Comment analyzes Shannon v. Bepko‘® and its impact upon 
the applicability of the eleventh amendment to state colleges and 
universities as state agencies. In Shannon, a University employee, 
claiming a violation of fourteenth-amendment rights, filed suit in federal 
district court against four individuals in their official capacities as 
employees of Indiana University-Purdue University at Indianapolis 
(IUPUI). The defendants claimed that the eleventh amendment barred 
actions against the named defendants in their official capacities. 

Part I of this Comment analyzes the case history which led to the 
test applied by the Seventh Circuit in Kashani v. Purdue University.’ 
In Shannon, the United States District Court for the Southern District 
of Indiana applied the Kashani test. In determining whether an entity 
shares in the state’s eleventh-amendment immunity, the Kashani test 
emphasizes the entity’s relation to and dependence upon the state 
treasury.® Part II discusses the Shannon decision and outlines the court’s 
response to both the plaintiff’s fourteenth-amendment claims and the 
defendant’s eleventh amendment defense. Part III analyzes the Kashani 
test as applied in Shannon and compares the district court’s application 


of the Kashani test with others which courts have used. Finally, this 
Case Comment considers the implications of Shannon and its role in 
the continuing evolution of the eleventh-amendment immunity doctrine 
as applied to state colleges and universities. 


I. EVOLUTION OF THE KASHANI TEST 


A. Evolution of the Eleventh-Amendment Analysis 


The critical eleventh-amendment inquiry is: Which entities share in 
the state’s immunity from suit in federal court? Courts have applied 





4. See Case Comment: Miller v. Rutgers and Kovats v. Rutgers: Application of the 
Eleventh Amendment in Suits Against State Colleges and Universities, 13 J.C.U.L. 407 
(1987). 

5. See Nowak, supra note 2, at 1438-40. 

6. 684 F. Supp. 1465 (S.D. Ind. 1988). 

7. 813 F.2d 843 (7th Cir. 1987). In Kashani, a graduate student terminated from a 
doctoral program brought a civil rights action against Purdue University and school 
officials. The Seventh Circuit Court of Appeals found the University to be an entity 
dependent upon and financially integrated with the state treasury and, therefore, an ‘‘arm 
of the state’’ protected by the eleventh amendment. In applying the Ex parte Young 
doctrine, the court remanded Kashani’s claims for injunctive relief and reinstatement. 


Id. at 844-48. For an analysis of the Ex parte Young doctrine, see infra text accompanying 
notes 72-77. 


8. Id. at 845. 
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the ‘‘arm of the state’ doctrine in an effort to define the scope of 
eleventh-amendment immunity.® This rationale allows recovery against 
governmental entities which only marginally partake in the state’s 
sovereignty while prohibiting recovery against entities which are deemed 
an ‘‘arm of the state.’’*° The doctrine does not protect political subdi- 
visions. Thus, government entities which share to some extent in the 
state’s power, but are nonetheless separate and distinct from the state, 
are not protected. A state agency that qualifies as an arm of the state 
is also a government entity; however, its deep integration with the state 
is such that it shares in the state’s immunity.” 

The United States Supreme Court in Mount Healthy City School 
District v. Doyle*® applied three factors in its determination that the 
Mount Healthy City School District was more like a political subdivision 
than an arm of the state and, consequently, was not protected by the 
state’s eleventh-amendment immunity: (1) the nature of the entity 
created by state law; (2) the degree to which the state controlled the 
entity’s policies; and (3) the degree of state funding relative to the 
entity’s power to raise its own funds.’* Although the school district 
received guidance and money from the state, it was a political subdi- 
vision by statute, and had the power to issue bonds and levy taxes. 
Balancing these factors, the Court denied eleventh-amendment immu- 
nity. 

The Supreme Court next addressed the issue of political subdivisions 


in Lake Country Estates, Inc. v. Tahoe Regional Pianning Agency.** In 
holding that the interstate Agency was not immune from suit under 
the eleventh amendment, the Court applied the Mount Healthy test but 





9. The ‘‘arm of the state’’ doctrine first received judicial recognition in 1890 in 
Lincoln County v. Luning, 133 U.S. 529, 10 S. Ct. 363 (1890). In allowing the plaintiffs 
to bring suit in federal circuit court against Lincoln County, Nevada, the Supreme Court 
held that the County’s relationship to the state was too remote to afford it eleventh 
amendment protection. Id. at 530, 10 S. Ct. at 363. After Lincoln County, the Supreme 
Court did not address the issue of eleventh amendment immunity for political subdivisions 
until 1977. 

10. See Harwood, A Narrow Eleventh Amendment Immunity for Political Subdivi- 
sions: Reconciling the Arm of the State Doctrine with Federalism Principles, 55 FoRDHAM 
L. REV. 101 (1986). 

11. Id at 102. 

12. Id. at 102-03. 

13. 429 U.S. 274, 97 S. Ct. 568 (1977). In Mount Healthy, the plaintiff claimed that 
the School Board’s refusal to rehire him violated first and fourteenth amendment rights. 
In refusing to extend the state’s eleventh amendment protection to the Board, the Court 
found that under state law, the Board was an independent entity with power to issue 
bonds and levy taxes. Id. at 276, 280-81, 97 S. Ct. at 570, 572-73. 

14. See Harwood, supra note 10, at 105. See also Mount Healthy, 429 U.S. at 280, 
97 S. Ct. at 572. 

15. 440 U.S. 391, 99 S. Ct. 1171 (1979). In Lake Country, plaintiff property owners 
raised fifth and fourteenth amendment claims against the Tahoe Regional Planning 
Agency, an interstate agency created by a compact between Nevada and California. Id. 
at 394-95, 99 S. Ct. at 1173-74. 
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considered four additional factors: (1) the ratio of state to local members 
on the entity’s governing board; (2) agreements between the state and 
the entity allocating responsibility for judgments against the entity; (3) 
whether the entity’s primary functions are traditionally state or local 
in nature; and (4) the history of the litigation between the state and 
the entity.*® 

Consideration of these additional factors led the Court to conclude 
that the Agency was a political subdivision—an entity not entitled to 
the amendment’s protection despite its possession of a ‘‘slice of state 
power.’’’? A majority of the Agency’s governing members were ap- 
pointed by counties and cities as opposed to states. The compact 
creating the Agency provided that its obligations would not bind either 
compacting state. The Agency’s primary function, the regulation of 
land use, was traditionally local in nature. Finally, one of the com- 
pacting states, California, had resorted to litigation in an unsuccessful 
attempt to enjoin land development permitted by the Agency.** The 
Court refused to deem an entity with such autonomy an ‘‘arm of the 
state’ shielded by its founding states’ immunity. 


B. Eleventh Amendment as Applied to Colleges and Universities 


Courts have applied an analytical framework similar to that inherent 
in the ‘‘arm of the state’’ doctrine to determine whether a state college 


or university falls within the scope of a state’s eleventh-amendment 
protection. In cases involving educational entities, courts generally 
apply tests based largely on the United States Supreme Court’s holding 
in Edelman v. Jordan.’® Rather than applying the multiple factor bal- 
ancing test of Lake Country, the Edelman Court focused primarily on 
the potential impact of a successful suit upon the state treasury.2° Lower 
courts, however, have applied tests which incorporate the multiple- 
factor analysis established by Mount Healthy-Lake Country while paying 
heed to the disproportionate weight given to the state-treasury-impact 
factor in Edelman.?' 





16. See Harwood, supra note 10, at 106. See also Lake Country, 440 U.S. at 401-02, 
99 S. Ct. at 1177-78. 

17. Lake Country, 440 U.S. at 402, 99 S. Ct. at 1178. 

18. Id. at 401-02, 99 S. Ct. at 1177-78. ; 

19. 415 U.S. 651, 94 S. Ct. 1347 (1974). In Edelman, the District Court for the 
Northern District of Illinois ordered state welfare officials to release and remit benefits 
wrongly withheld under a federal and state assistance program. The Supreme Court 
reversed on the basis that the ‘‘Eleventh Amendment constitute[d] a bar to that portion 
of the District Court decree which ordered the retroactive payment of benefits.’’ Id. at 
678, 94 S. Ct. at 1363. 

20. Id. at 663-78, 94 S. Ct. at 1356-63. 

21. See Urbano v. Board of Managers of N.J. State Prison, 415 F.2d 247 (3d Cir. 
1969). The Urbano court declared the impact on the state treasury to be an important 
consideration but went on to consider several factors to determine whether the entity 
would share in eleventh amendment protection. Id. at 251. See also Estate of Ritter v. 





1989] SHANNON v. BEPKO 155 


The Court of Appeals for the Seventh Circuit in Kashani v. Purdue 
University”? used such an analysis in reviewing whether the State of 
Indiana’s immunity applied to Purdue University, a state school. The 
court applied a two-prong test distilled from Mount Healthy and Edel- 
man. In so doing, the Kashani court considered the general legal status 
of the entity, as prescribed in Mount Healthy. The court also granted 
disproportionate weight to the extent of the entity’s financial autonomy 
from the state, as directed in Edelman.”* The district court in Shannon 
v. Bepko** adopted this weighted two-prong test. 


II. SHANNON ANALYSIS 


On June 11, 1986, Jonathan Shannon received a letter terminating 
his employment with IUPUI. The manager of IUPUI Medical Center’s 
stock division had testified that Shannon, an evening shift supervisor, 
falsified a University document.”> As a result, Shannon lost his job. 

Shannon filed suit in federal district court against four individuals 
in their official capacities as employees of IUPUI. Shannon alleged a 
violation of his fourteenth-amendment right to due process, asserting 
that his expectation of continued employment with IUPUI constituted 
a protectible property interest. The University terminated Shannon’s 
employment without any pre-deprivation hearing, adequate opportunity 
for appeal or just cause.2* Thus, Shannon alleged that his dismissal 
without a hearing violated both his substantive and procedural rights 
to due process. Shannon sought both reinstatement with backpay and 
attorney’s fees under Section 1983.?’ 

Shannon based his assertion of a property right in his expectation of 
continued employment with IUPUI on an employee handbook. The 
district court concluded that an employee handbook conferred no prop- 
erty right upon employees. Its holding paralleled Indiana case law 
which has consistently rejected allegations of property rights arising 
from employee handbooks unless the employer specified a fixed dura- 





University of Mich., 851 F.2d 846 (6th Cir. 1988); Neuwirth v. Louisiana State Bd. of 
Dentistry, 845 F.2d 533 (5th Cir. 1988); Feary v. Regional Transit Auth., 685 F. Supp. 
137 (E.D. La. 1988); Miller v. Rutgers, 619 F. Supp. 1391 (D. N.J. 1985). 

22. 813 F.2d 843 (7th Cir. 1987). 

23. Id. at 845. 

24. 684 F. Supp. 1465, 1470 (S.D. Ind. 1988). 

25. Apparently, on June 7, 1986, Shannon wrote on his time sheet that he had worked 
from 3:00 p.m. until 11:00 p.m. when, in fact, he had only worked from 3:00 p.m. until 
6:00 p.m. Shannon testified that the discrepancy was simply an ‘‘honest mistake.’’ He 
alleged that he wrote all of his hours down on his time sheet when he first arrived for 
work and that, when he was later unexpectedly required to leave early, he simply forgot 
to correct his time sheet to reflect the shortened hours he had actually worked. Id. at 
1468. 


26. Id. 
27. 42 U.S.C. § 1983 (1982). 
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tion of employment.”* IUPUI hired Shannon as an hourly employee for 
an indefinite term;?* therefore, no protectible property interest arose. 

Because Shannon filed suit against the defendants in their official 
capacities, the suit against the officials was a suit against IUPUI. 
Further, a suit against an official of IUPUI is one against an official of 
Indiana University, which is, in turn, a suit against the State of 
Indiana.*° Thus, the real party in interest in Shannon’s suit was the 
State of Indiana, and any recovery would therefore come from the state 
itself. The eleventh amendment bars suits against employees operating 
in their official capacities when the suit is actually against the state 
itself.* 

In addressing the defendants’ eleventh-amendment defense, the court 
considered three issues: (1) whether Indiana University and IUPUI are 
entitled to assert eleventh-amendment immunity; (2) if they are, whether 
that immunity has been waived for the purpose of Section 1983 claims;*? 
and (3) if immunity has not been waived, which of the plaintiff’s claims 
are barred by that immunity and which survive.* 

In holding that Indiana University and IUPUI qualified for sovereign 
immunity under the eleventh amendment, the Shannon court consid- 
ered the extent of the entity’s financial autonomy from the state** and 
the general legal status of the University.*5 The court found that the 
University qualified as a state agency for purposes of the eleventh 


amendment. The Shannon Court further held that the University did 
not waive its immunity in the absence of explicit state waiver or 
congressional abrogation of immunity. 

Although eleventh-amendment immunity protected the defendants 
from claims for backpay and damages, Shannon’s demand for attorney’s 





28. Shannon, 684 F. Supp. at 1478 (quoting Streckfus v. Gardenside Terrace Co-op, 
481 N.E.2d 423 (Ind. Ct. App. 1985)). 

29. Id. at 1467. 

30. Id. at 1473. 

31. See Ford Motor Co. v. Department of Treasury of Ind., 323 U.S. 459, 65 S. Ct. 
347 (1945). The Ford Court held that ‘‘Where a suit is in essence one for the recovery 
of money from the State, the State is the real party in interest and is entitled to invoke 
its sovereign immunity from suit, even though individual officials are nominal defen- 
dants.’’ Id., 65 S. Ct. at 347. 

32. Shannon asserted that even if the defendants would normally receive eleventh 
amendment immunity, Congress has removed that immunity for 1983 claims. ‘Congress 
can in fact remove a state’s Eleventh Amendment immunity when Congress is legislating 
pursuant to section 5 of the Fourteenth Amendment.’’ Fitzpatrick v. Bitzer, 427 U.S. 
445, 96 S. Ct. 2666 (1976). The Supreme Court considered the possibility of a congres- 
sional waiver of eleventh amendment immunity in § 1983 actions and held ‘‘we are 
simply unwilling to believe ... that Congress intended by the general language of 
§ 1983 to override the traditional sovereign immunity of the states.’’ Quern v. Jordan, 
440 U.S. 332, 341, 99 S. Ct. 1139, 1145 (1979) (citing Edelman v. Jordan, 415 U.S. 651, 
94 S. Ct. 1347 (1974)). 

33. Shannon v. Bepko, 684 F. Supp. 1465, 1469 (S.D. Ind. 1988). 

34. Id. at 1470 (quoting Kashani v. Purdue Univ., 813 F.2d 843, 845 (7th Cir. 1987)). 

35. Kashani, 813 F.2d. at 846-47. 
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fees and reinstatement remained intact. In so holding, the court applied 
the doctrine of Ex parte Young,** in which the United States Supreme 
Court held that although the eleventh amendment bars retroactive 
damages,°’ plaintiffs may receive prospective relief from state officials. 


II]. ELEVENTH-AMENDMENT ANALYSIS 


A majority of courts which have decided the issue have held that 
public colleges and universities are protected by the eleventh amend- 
ment.** In so holding, however, the circuit courts have applied a variety 
of tests.%° 

Kashani v. Purdue University“ provides an analysis of the two 
primary factors used by most courts to determine whether eleventh- 
amendment immunity applies to educational entities: The general legal 
status of the university and the university’s financial autonomy from 
the state.** Of course, states have adopted varying schemes for the 
regulation and funding of public universities. State-specific regulatory 
schemes define the degree of control a state exercises over its public 
universities. For this reason, any court-developed test must be applied 
on a state-by-state basis. This Section will discuss the factors separately 
because of the varying importance of each and the influence of state- 
specific statutes. Finally, this Section will introduce the concept of 
waiver in the eleventh-amendment context and discuss the relief avail- 
able to a plaintiff confronted with a successful eleventh-amendment 
defense. 


A. Financial Autonomy from the State 


The Supreme Court in Edelman v. Jordan* cited the judgment’s effect 
on the state treasury as the most important factor in the consideration 





36. For an analysis of the Ex parte Young doctrine, see infra text accompanying notes 
72-77. See also Swan, supra note 2, at 5. 

37. Shannon, 684 F. Supp. at 1475 (quoting Edelman v. Jordan, 415 U.S. 651, 94 S. 
Ct. 1347 (1974)). 

38. See, e.g., Hall v. Medical College of Ohio at Toledo, 742 F.2d 299 (6th Cir. 
1984), cert. denied, 469 U.S. 1113, 105 S. Ct. 796 (1985); Cannon v. University of Health 
Sciences/Chicago Medical School, 710 F.2d 351 (7th Cir. 1983) (Southern Illinois Uni- 
versity and University of Illinois); Jackson v. Hayawaka, 682 F.2d 1344 (9th Cir. 1982) 
(San Francisco State College); United Carolina Bank v. Board of Regents, 665 F.2d 553 
(5th Cir. 1982) (Stephen F. Austin State University); Ronwin v. Shapiro, 657 F.2d 1071 
(9th Cir. 1981) (University of Arizona); Perez v. Rodriguez Bou, 575 F.2d 21 (ist Cir. 
1978) (University of Puerto Rico); Brennan v. University of Kan., 451 F.2d 1287 (10th 
Cir. 1971). 

39. For a discussion of the Third Circuit Urbano test, see generally Case Comment, 
supra note 4. 

40. 813 F.2d 843 (7th Cir. 1987). 

41. “The most important factor is the extent of the entity’s financial autonomy from 
the state.’’ Id. at 845. See also supra text accompanying notes 1-23. The Kashani court 
emphasized the entity’s financial autonomy as the predominant factor. 

42. 415 U.S. 651, 94 S. Ct. 1347 (1974). 
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of eleventh-amendment immunity. Consequently, many courts analyze 
the issue almost exclusively from this standpoint. Courts have reached 
no consensus, however, as to the required impact on the state treasury 
in order to bring a case within the scope of the eleventh amendment. 
The fact that most universities generate income from non-state sources 
such as investment income, donations and student fees** dilutes the 
effect of a judgment upon the state treasury. Theoretically, the state 
does not own monies from non-state sources and any judgment paid 
from them would have no effect upon the state treasury.** Moreover, 
the Supreme Court has permitted judgments which have an ‘“‘ancillary’’ 
effect on a state’s treasury.*® 

In Shannon, the court emphasized the University’s dependence upon 
state funds** and its integration into Indiana’s budgeting process*’ in 
its determination that a judgment would affect the state treasury. The 
level of integration allowed the Indiana legislature to influence the 
University’s expenditure of monies, however earned.** The court noted 
that the Indiana Code ‘‘includes Indiana University in the definition of 
‘state agency.’ ’’*® Other statutory provisions subject the University to 
state fiscal control as well.®° Accordingly, the Shannon court held that 





43. The presence of an independent source of funds has led some courts to refuse to 
apply the eleventh amendment. In Schiff v. Williams, 519 F.2d 257, 262 (5th Cir. 1975), 
the Fifth Circuit Court of Appeals allowed the recovery of backpay in a § 1983 action 
against Florida Atlantic University. The court identified the student activity fund, which, 
as comprised of student paid monies, was not the property of the State of Florida. The 
court reasoned ‘‘that monies from this fund ... used to repay lost wages had no true 
impact on the state treasury.’’ Id. 

44. Edelman, 415 U.S. at 668, 94 S. Ct. at 1358. 

45. Id., 94 S. Ct. at 1358. 

46. The State of Indiana appropriated approximately $300 million for Indiana Uni- 
versity for the 1988-89 school year. Shannon v. Bepko, 684 F. Supp. 1465, 1471 (S.D. 
Ind. 1988). 

47. Id. at 1471-72. 

48. Cf. Vanlaarhoven v. Newman, 564 F. Supp. 145 (D.R.I. 1983). In Vanlaarhoven, 
the court held that the University of Rhode Island was not entitled to eleventh amendment 
immunity. The University’s funds were not subject to state budgetary planning, and the 
state controller did not have the power to ‘‘[iJnterpose his judgment regarding the wisdom 
or expediency of any item or items of expenditure.’’ Id. at 149. 

49. IND. CopDE ANN. § 4-12-1-2(d) (West 1981). As a result of its status as a statutorily 
defined ‘‘state agency,’’ the University is required: 

to prepare and file a detailed statement of all expenditures it made in the last 

budgetary period or expects to find necessary in the next budgetary period. The 

statement must show reasons for all expenditures, ‘‘showing particularly the 

reason for any requested increase or decrease over former appropriations.’’ 
Inp. Cope ANN. § 4-12-1-7(3) (West 1981). 

The Budget Agency is empowered to require the submission of additional information 
and to hold hearings. The Budget Agency analyzes the statement and submits its 
recommendations to the legislature. Shannon, 684 F. Supp. at 1471 (quoting Kashani v. 
Purdue Univ., 813 F.2d 843, 846 (7th Cir. 1987)). 

50. For example, IND. CopE ANN. § 20-12-0.5-8 (West 1984) grants the Commission 
of Higher Education the power to review the University’s appropriations and to make 
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‘‘the payment [of damages] would directly affect the state treasury.’’** 

Although not at issue in Shannon, even if the funds originated from 
a source other than the state, a university would lack financial autonomy 
if the funds were subject to state planning.*? Thus, under Shannon, 
such a university would be entitled to eleventh-amendment protection. 
Shannon leaves open the possibility that a university might be open to 
suit in federal court if a plaintiff could identify a truly independent 
source of funds. A judgment paid from a source over which the state 
exerts no control would not affect the state treasury. As a result, under 
Edelman, the eleventh amendment may not protect an educational 
institution in such a scenario. 


B. General Legal Status 


State universities and similar entities are created pursuant to statutory 
schemes. The Supreme Court recognized the importance of this fact in 
Mount Healthy City School District v. Doyle.** In Mount Healthy, the 
Court noted that the nature of the entity created by those state laws 
should be a factor in the determination of eleventh-amendment im- 
munity.** In accord with Mount Healthy, the Kashani test expressly 
provides that the ‘‘general legal status of the university’’*> should be a 
factor in this determination. However, the Shannon court, like most 
other courts ruling upon this issue, considered this factor of only 
secondary importance.** 

State legislatures define the powers and duties of state universities 
and exert varying degrees of control over them. The university’s ability 
to raise money by selling bonds, accepting donations and levying taxes 
is also subject to statutory control. Thus, courts must consider the 
general legal status of educational institutions based upon each state’s 
specific legislative scheme. A significant deviation from the typical 
statutory scheme governing state educational institutions, however, 
would probably result in a denial of sovereign immunity. For example, 





recommendations to the governor and legislature; § 20-12-5-2 places limits on the uses 
of University monies; and, § 20-12-5.5-2 grants the governor the power to review and 
approve University projects. 

51. Shannon, 684 F. Supp. at 1472 (quoting Kashani v. Purdue Univ., 813 F.2d 843, 
846 (7th Cir. 1987)). ‘‘Indiana has not created an entity with a separate financial basis; 
it has created one that is dependent upon and functionally integrated with the state 
treasury.’’ Id. 

52. But cf. Kovats v. Rutgers, 633 F. Supp. 1469 (D.N.J. 1986) (the commingling of 
substantial non-state funds and state appropriations when the state is not required to 
answer for the University’s debts argues against eleventh amendment immunity). 

53. 429 U.S. 274, 97 S. Ct. 568 (1977). 

54. Id. at 279, 97 S. Ct. at 573. 

55. Kashani, 813 F.2d at 846-47. 

56. The Shannon court followed Kashani in its determination that the financial 
autonomy of the university is the most important factor in the analysis. Shannon, 684 
F. Supp. at 1472. 
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courts may deem junior colleges to be political subdivisions, which are 
not entitled to eleventh-amendment immunity.*’ 

The Shannon court did not consider the wide range of factors men- 
tioned above; rather, it noted that the governor selects the majority of 
Indiana University’s trustees.** Additionally, Indiana’s legislature re- 
stricts the power of University trustees by retaining the ability to repeal 
or amend trustees’ duties.*° The court relied on these two facts to 
conclude that Indiana University was a state agency.© In short, the 
court based its decision concerning the general legal status of the 
University on the level of statutory control exerted by the state. The 
Shannon court determined that this level of statutory control brought 
IUPUI within the definition of a state agency and, thus, satisfied the 
second prong of the Kashani test. 

The Shannon court noted that two factors argued against application 
of the eleventh amendment. First, in Sendak v. Trustees of Indiana 
University,** the Indiana Supreme Court held that the University’s 
trustees had the power to act in a dual capacity when administering 
the University’s endowment. Shannon argued that Sendak, by giving 
the University’s trustees the ability to become stockholders in a cor- 
poration, forced a waiver of the University’s eleventh-amendment pro- 
tection.* The court noted that the decision in Sendak was based on 
the power of the University’s trustees to act in a dual capacity. Thus, 
Shannon’s argument that Sendak stands against the extension of im- 
munity to Indiana’s public universities was untenable. 

Second, the court examined the Indiana Tort Claims Act,“ which 
expressly defines state colleges and universities as political subdivi- 
sions. This provision standing alone would prohibit eleventh-amend- 
ment immunity. However, the Indiana Tort Claims Act also expressly 
states that protection under the eleventh amendment is not waived. 





57. See, e.g., Hander v. San Jacinto Junior College, 519 F.2d 273 (5th Cir. 1975). In 
Hander, the Fifth Circuit held that the Junior College was a political subdivision which 
was not entitled to assert eleventh amendment immunity. Id at 279-80. The Junior College 
in Hander was created by local referendum and had the power to levy annual ad valorem 
taxes. Id. at 279. 

58. IND. CoDE ANN. § 20-12-24-3 (West 1981). 

59. Shannon, 684 F. Supp. at 1473. 

60. Id. 

61. 254 Ind. 390, 260 N.E.2d 601 (1970). Sendak involved article II, § 12 of the 
Indiana Constitution which forbade the state from becoming a stockholder in any cor- 
poration. Although the Indiana Supreme Court found that the University’s trustees had 
the power to act in a dual capacity as ‘‘directors and managers of the University’s 
Operation’’ and ‘‘as trustees of private trusts created by private donors,’’ the court 
distinguished the University from other political corporations such as cities and counties. 
Id. at 393-97, 260 N.E.2d at 602-04. 

62. Shannon, 684 F. Supp. at 1472-73. 

63. Id. 

64. Inp. CopE ANN. § 34-4-16.5-2(5)(vii) (West 1983). 

65. Id. at § 34-4-16.5-5(d). 
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The Shannon court correctly concluded that the Indiana Tort Claims 
Act did not waive the University’s eleventh-amendment immunity. 


C. Waiver 


States may, by legislative action, waive eleventh-amendment protec- 
tion. Waiver should be found from only ‘‘the most express language or 
by such overwhelming implications from the text as [will] leave no 
room for any other reasonable construction.”’®* Courts have found waiver 
when a university has the statutory power to ‘‘sue and be sued, plead 
and be impleaded, in any court of law or equity in this State or 
elsewhere.’’®” Consent to be sued in state court does not give rise to 
the level of specificity required to imply a waiver. Thus, a state may 
consent to be sued in its own courts without waiving its right to 
eleventh-amendment immunity from suit in federal courts. 

Congress also may abrogate the states’ immunity when legislating 
pursuant to section five of the fourteenth amendment.” Although the 
plaintiff in Shannon argued that Section 1983 abrogated the state’s 
sovereign immunity, the court rejected this argument.” 

Thus, in the absence of explicit state waiver or congressional abro- 
gation of immunity, the court held that the University’s legal status 
and extensive financial affiliation with the state entitled it to eleventh- 
amendment immunity.” 


D. Relief Available 


A plaintiff suing an alter ego of the state under Section 1983 has a 
limited choice of remedies. Shannon brought suit under Section 1983 
for damages, reinstatement, backpay and attorney’s fees.”* The court 
dismissed Shannon’s claims for damages and back pay. Since these 
would necessarily involve the payment of money by the University— 
an ‘‘alter ego’’ of the state,”* these claims were barred by the eleventh 
amendment.”* 

The court allowed Shannon to pursue his claim for reinstatement.’ 
Shannon based his claim for reinstatement on the doctrine of Ex parte 





66. Edelman v. Jordan, 415 U.S. 651, 673, 94 S. Ct. 1347, 1361 (1974). 

67. Soni v. Board of Trustees of Univ. of Tenn., 513 F.2d 347, 352 (6th Cir. 1975). 

68. Ronwin v. Shapiro, 657 F.2d 1071 (9th Cir. 1981) (Arizona’s waiver of sovereign 
immunity does not imply consent to be sued in federal court). 

69. Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S. Ct. 2666 (1976). In Fitzpatrick, the 
Court held, based on congressional intent, that 42 U.S.C. § 2000-5(g) abrogated the states’ 
sovereign immunity. Id. at 456, 96 S. Ct. at 2671. 

70. Shannon v. Bepko, 684 F. Supp. 1465, 1474 (S.D. Ind. 1988). See also Quern v. 
Jordan, 440 U.S. 332, 99 S. Ct. 1139 (1979) (holding that § 1983 does not override the 
traditional sovereign immunity of the states). 

71. Shannon, 684 F. Supp. at 1474-75. 

72. Id. at 1468. 

73. Id. at 1475-76. 

74. Edelman, 415 U.S. at 663, 94 S. Ct. at 1356. 

75. Shannon, 684 F. Supp. at 1476. 
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Young’”* which, under certain circumstances, allows prospective relief 
against entities protected by the eleventh amendment. Under Edelman, 
in turn, this claim for reinstatement would be upheld if it had only an 
‘“‘ancillary’’ effect on the state treasury as a ‘‘result of necessary com- 
pliance with the court’s decree.’’””? The claim for reinstatement qualifies 
as an ancillary payment because the state must pay money from the 
treasury to comply with the court’s decree. 

Shannon’s claim for reasonable attorney’s fees pursuant to Section 
1983 also survived the assertion of sovereign immunity. The United 
States Supreme Court in Hutto v. Finney” held that ‘‘the substantive 
protections of the Eleventh Amendment do not prevent an award of 
attorney’s fees against . . . officers in their official capacities.’’”° 


IV. CONCLUSION AND RECOMMENDATIONS 


In a suit against individual officials, courts must first determine the 
real party in interest. In a university setting, a suit against university 
employees acting in their official capacities amounts to a suit against 
the university. In the context of a suit against public universities, courts 
must take this determination one step further and determine whether 
the state itself is actually the real party in interest. 

Although courts have applied several tests in considering the question 
of the real party in interest, the arm-of-the-state test applied in Shannon 
has emerged as the ultimate consideration. A university meeting the 
requirements of that test will share the state’s eleventh-amendment 
immunity. 

Under certain circumstances, Congress has abrogated the states’ elev- 
enth-amendment immunity from suit. In litigation involving eleventh- 
amendment immunity and its applicability to state universities, courts 
will ultimately look to the impact of the judgment upon state monies. 
Courts will award prospective damages which have an ancillary impact 
upon the state treasury such as claims for attorney’s fees and reinstate- 
ment. Conversely, courts will deny retroactive damages such as back- 
pay. 

A state may take affirmative action to guarantee its colleges and 
universities protection under the umbrella of the eleventh amendment. 





76. In Ex parte Young, the Court developed a legal fiction which ‘‘bars suits seeking 
retroactive damages from officials but allows suits seeking prospective relief from those 
same officials.”” Shannon, 684 F. Supp. at 1475. 

77. This ‘‘ancillary’’ effect has been defined as the ‘‘[rjesult of compliance with 
decrees which by their terms were prospective in nature.’’ Edelman, 415 U.S. at 668, 94 
S. Ct. at 1358. In this situation, ‘‘[s]tate officials, in order to shape their official conduct 
to the mandate of the Court’s decrees, would more likely have to spend money from the 
state treasury than if they had been left free to pursue their previous course of conduct.’ 
Id., 94 S. Ct. at 1358. 

78. 437 U.S. 678, 98 S. Ct. 2565 (1978). 

79. Id. at 692, 98 S. Ct. at 2574. 
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First, a state may subject the decisions of the institution’s board of 
trustees, on fiscal matters, to review or control by the executive or 
legislative branches of state government. Second, a state could ensure 
that state statutes consistently and explicitly define the institution as a 
state agency. Accordingly, the state legislature should exert over the 
college or university the same type of control it exerts over other state 
agencies. 

Eleventh amendment immunity has its price. Colleges and universi- 
ties, therefore, must consider the implications wrought by state control 
of its funding. To receive eleventh-amendment immunity the university 
may forfeit some degree of its autonomy, perhaps, in certain situations, 
this is too high a price to pay. 
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Book Review 


Carol Rasnic* 


FUMBLE: BEAR BRYANT, WALLY BUTTS AND THE GREAT COLLEGE FOOTBALL 
SCANDAL, by James Kirby. Harcourt Brace Javanovich, New York, New 
York 1986. 242 pp. $16.95. 


To most college football fans, the name of former Alabama head 
coach Paul ‘‘Bear’’ Bryant generates an image of a sports-world demi- 
god. James Kirby’s book, Fumble: Bear Bryant, Wally Butts and the 
Great College Football Scandal, recounts a different portrayal of Bryant 
and Butts, University of Georgia Athletic Director. Fumble is an account 
of their multi-million dollar libel suits, which Butts won and Bryant 
settled, stemming from a 1962 Saturday Evening Post article. The 
article, by Frank Graham, Jr., entitled ‘‘The Story of a College Football 
Fix (A Shocking Report of How Wally Butts and ‘Bear’ Bryant Rigged 
a Game Last Fall),’’ particularized Butts’s telephone call to Bryant eight 
days before Alabama beat Georgia 35-0. Essentially, Graham concluded 
that the information Butts then divulged to Bryant was both confidential 
and influential in Alabama’s crushing defeat of Georgia. Graham com- 
pared the ‘‘fix’’ to the 1919 World Series which the Chicago White 
Sox lost pursuant to a bet placed by some of the players. 

Kirby, a University of Tennessee professor of law, writes articulately 
and intriguingly from a unique perspective: he attended the trial on 
behalf of the Southeast Conference Executive Committee as a ‘‘special 
observer’’ for the purpose of ascertaining whether conference sanctions 
against either of the plaintiffs or their schools were merited. (If Butts 
lost his suit, should Alabama be instructed to terminate Bryant? If so, 
and the university administration refused to comply, should Alabama 
be ousted from the Conference?) His plenary knowledge of libel law 
and the judicial procedures affecting the outcomes of trials, and his 
instructive, lucid explanation of the technicalities of the game will 
appeal to many. The book is comprehensible to both lawyer and layman, 
to avid fan and one not versed in football jargon. 

Bryant and Butts are first humanly depicted. Kirby succinctly details 
Bryant’s spartan childhood in rural Arkansas where the dominant figure 
was the poor and strict disciplinarian mother whom he revered. His 
methodical climb up the ranks of college football is reviewed, from 
assistant positions at Vanderbilt to head coaching appointments at the 
University of Maryland and Kentucky (where he was unwilling to 
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assume a secondary stature to the Wildcats’ legendary basketball coach 
Adolph Rupp). Butts’ life is summarized, from his Georgia military 
school days, when he conceived his lifelong slogan, ‘‘You can win if 
you pay the price,’’* through his college playing career and his tenure 
at the University of Georgia as coach and athletic director (Butts, as 
Georgia head coach, launched the team’s first ‘‘Golden Age’’), where 
he was known as the ‘‘Little Round Man.’’ Both men’s financial 
difficulties, presumably an enticement for the ‘‘fix,’’ and Butts’ well 
publicized and prolonged involvement with a mistress whom Kirby 
calls “‘Evelyn’’ are explored. The significance of the latter was Butts’ 
undisputed and flagrant use of Georgia funds to subsidize the affair; 
he used University credit card for phone calls, hotel rooms, and plane 
tickets to Georgia games for ‘‘Evelyn.’’ Evidence of such activity would 
blemish one’s character and, therefore, would be relevant in a defa- 
mation suit alleging damage to reputation. 

The article arose from a phone call Butts made from an Atlanta office 
where he had business connections. The telephone wires crossed so 
that a Georgia insurance salesman, George Burnett, unintentionally 
overheard the conversation while attempting to call another party in 
the same office. Burnett’s notes of the contents of the discourse, com- 
plete with Georgia’s planned offense for the upcoming game, enabled 
him later to recount the conversation to the Post, providing the source 
of Graham’s article. The magazine’s haste and secrecy, its failure to 
verify allegations, and the absence of normal journalistic objectivity 
resulted in the publication of virtual hearsay, making the parent cor- 
poration of the Post, Curtis Publishing Company, a prime candidate for 
the libel actions which ensued.’ 

The trial was scheduled for August, 1962, in order that it might be 
concluded prior to the college football season. Kirby’s prelude to the 
trial relates the sequence of events from September, 1961, when the 
call allegedly took place, to late March, when the suits were filed: the 
call, the later infamous game, the revelation of the call to Georgia 
administrators, the University’s request that Butts resign as athletic 
director, Burnett’s decision to tell the story to the Post, the publication 
of the article, and the almost immediate filing of Butts’ suit, which 
sought $5 million in punitive damages and $5 million in compensatory 
damages. 

The trial lasted eleven days and produced a transcript of more than 
1400 pages. The all-male, all-white jury was charged with answering 
three questions: (1) Did the phone call actually occur?; (2) If so, what 
was actually said?; (3) How, if at all, did the call, if made, affect the 
outcome of the game? Kirby feels that Curtis’ counsel woefully failed 
their client on the third issue. Kirby criticizes their failure to explain 





1. See J. Kirsy, FUMBLE: BEAR BRYANT, WALLY BUTTS, AND THE GREAT COLLEGE FOOTBALL 
SCANDAL, at 22. 


2. The Post’s lack of professionalism in this regard is detailed in Chapter 4. 
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to the jury the importance of the pointspread in gambling. This might 
have allowed the jury to conclude that the probability of favored 
Alabama winning even without any ‘‘help’’ from Butts decisively ab- 
solved him from any wrongdoing. Although the book focuses on the 
Butts trial in Atlanta, where Kirby served in an “‘official’’ capacity, 
Bryant’s flamboyance and the awe he inspired in football fans function 
as an integral part of the book.* In addition to his own suits,* Bryant 
was a key witness for Butts in a case which had emotional appeal 
Kirby compares to the 1925 Scopes ‘‘Monkey Trial.’’> Bryant’s testimony 
was so persuasive, dramatic, and instrumental that. Kirby viewed him 
as the ‘‘single most awesome figure this writer has ever seen in a 
courtroom, including lawyers and judges.’’® Using a chalkboard to 
outline football strategy for the captivated jury, he essentially under- 
mined the value to Alabama of anything Butts may have told him 
without ever really admitting that the call had occurred. His explanation 
of the ‘‘pro-set’’ formation and his sworn testimony that Georgia’s use 
of it was both surprising to him and effective against his team appar- 
ently convinced the jury. 

Kirby vividly portrays the histrionics of the trial: Butts’ tearful tes- 
timony—‘“‘I’d never do anything to hurt Georgia’’’—which necessitated 
a five minute recess during which Butts’ wife and three daughters, as 
well as many observers, joined the weeping; and the unrealistic por- 
trayal of Butts by his counsel’s closing argument as a kindly, amiable 
soul unswervingly dedicated to the University of Georgia.* Kirby then 
explains the exceptional procedure for libel suits at the time of the 
Butts trial. Though the burden of proof in civil litigation is usually on 
the plaintiff, the burden initially rested with the defendant to prove 
truth in any libel action in which the defendant relies on truth of the 
publication as a defense. His elucidation of how juries determine a 
witness’s credibility is exemplified by Burnett’s submission to a poly- 
graph, his ready admission on the stand to damaging facts, his admis- 
sion that portions of the notes he had taken during the call were 
meaningless to him, and his composure on the stand. Conversely, one 
of the defense witnesses spoke in an unconvincing tone, maintained a 





3. Kirby characterizes the then-prevailing concept of an atheist in Alabama as anyone 
who ‘‘doesn’t believe in Bear Bryant.’’ Kirby, at 31. 

4. Bryant actually filed two suits against Curtis: the one based on the Post article, 
and an earlier one, filed in January, 1962, arising from an article written by Furman 
Bisher, co-defendant and sports editor of the Atlanta Journal, also owned by Curtis. This 
column had attributed injuries sustained by Georgia Tech’s halfback in their game with 
Alabama to Bryant’s aggressive coaching techniques. The inference was that he encour- 
aged winning through violence. 

5. KirBy, supra note 1, at 80. 

6. Id. at 120-21. 

7. Id. at 130. 

8. Lead counsel Schroder predicted that ‘‘they will put Wallace Butts in a red coffin 
with a black lid, and he will have a football in his hands, and his epitaph will read 
something like this: ‘Glory, Glory to old Georgia.’’’ Id. at 146. 
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fierce facial expression, and indicated anger with Burnett, leading one 
sportswriter to remark, ‘‘That guy’s lying through his teeth.’’® 

Curtis’ case was based on a three-prong attack: (1) Butts’ character; 
(2) his gambling connections; and (3) his credibility. Kirby launches 
into a veritable diatribe of the handling of the defense, largely attrib- 
uting the resulting verdict of $3 million in punitive damages and 
$60,000 in compensatory damages to the ineptness of Curtis’ lawyers. 
Indeed, Curtis’ lead counsel’s direct examination of Georgia head coach 
Johnny Griffith revealed an embarrassing lack of a basic knowledge of 
football.*° The author marvels at their inexplicable violation of the 
‘cardinal rule of corporate representation’’™' of failing to examine, or 
even have present at the trial, anyone from the Curtis Publishing 
Company. Kirby believes that this omission left the jury with the 
impression that the defendant regarded the suit as trivial. Further, its 
attorneys failed to raise many germane points during the trial, in 
particular, whether Butts should be held to the relatively more difficult 
standard of ‘‘public figure,’’ requiring him to prove malice on the part 
of the defendant.’* Curtis’ counsel failed to take advantage of obvious 
discovery opportunities in Tuscaloosa (Kirby refers to their ‘‘fatally 
inadequate pretrial preparation’’*); they also failed to call several key 
witnesses. Kirby categorizes the trial as a ‘‘mismatch in performance 
by lawyers ... comparable to the mismatch between John Griffith’s 
[Georgia’s head coach] and Bear Bryant’s football teams.’’** In striking 
contrast, Butts’ counsel was skilled, schooled in football terminology 
and able to paint an exaggerated view of Butts’ character as esteemed 
and beyond reproach, without objection from Curtis’ counsel. 

Kirby credits the verdict either to the jury’s belief that the telephone 
call had not been influential on the resulting score, or its feeling that 
the Post deserved punishment, both for the manner in which the article 
had been produced and for the article’s gross exaggerations. The rela- 
tively low compensatory damage figure ($60,000) in proportion to the 
punitive damages ($3 million) perhaps indicates the jury’s acceptance 
of Butts’ reputation as already tarnished, strengthening the theory that 
the Post was indeed being castigated for its ‘‘sophisticated muckrak- 
ing.’’> The author clearly explains the effect of the remittitur ordered 





9. Id. at 207. 

10. For example, the elementary questioning laboriously established the game’s object 
as advancing ten yards on four downs. Id. at 109. 

11. Id. at 97. 

12. The landmark decision establishing this rule of law, Sullivan v. New York Times, 
376 U.S. 254, 84 S. Ct. 710 (1964), was not announced until March 9, 1964, but Curtis’s 
counsel attempted to interject it on appeal. His counsel argued that Curtis should not be 
held to have waived the right to rely on its position, because the Court had not yet 
articulated it at the time of the trial. 

13. KirBy, supra note 1, at 199. 

14. Id. at 189. 

15. This was the official editorial policy of the Post, as announced by editor-in-chief 
Clay Blair when deposed. Id. at 133. 
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by the judge,*® in this case a reduction of the $3 million figure to 
$400,000, which Butts accepted.’” Regarding Curtis’ later motion for a 
new trial based on its contention that Butts should be held to the 
‘‘public figure’ standard, the court found him not to qualify as the 
‘public figure’’ envisioned by the Supreme Court in Sullivan, but 
further, even if he were so regarded, the court held that Curtis had 
acted in reckless disregard of the truth of the article and Butts had 
indeed shown the required malice.* 

On appeal, a split Fifth Circuit affirmed.’® A lengthy dissent disagreed 
with the majority view that Curtis had waived the right to rely upon 
Sullivan, since it had not done so at the trial.” Kirby feels that the 
Fifth Circuit’s subsequent refusal to rehear was error; the refusal was 
based on the waiver theory largely because the Curtis counsel also had 
participated in Sullivan and should thus have been aware of the position 
they there took. He notes that, of three federal appeals courts which 
had considered the issue, only three judges of thirteen found the right 
had been waived. Kirby notes the ‘‘ultimate irony ... the rarest of 
judicial miscarriages: southern segregationist Wally Butts was the ben- 
eficiary of the aberrant judicial behavior of Chief Justice Earl Warren, 
the principal architect of Brown v. Board of Education, which laid the 
foundation for the desegregation of America’s public schools.’’?* 

Butts was victorious at all three judicial levels: even though the 
United States Supreme Court held 8-1 for Curtis on the waiver issue, 
allowing it to rely on the Sullivan standard, the Court found 5-4 for 
Butts, holding that he had proved actual malice.”* Kirby, applying the 
greatly altered law of libel, does not believe Butts would prevail if his 
case were tried now (presuming the defendants retained more prepared 
counsel whose representation would capitalize more on the obvious 
casuistic elements of what the plaintiff had done) for the following 
reasons: (1) the Court has refined Sullivan so that there is no distinction 
between a ‘‘public figure’’ and a ‘‘public official,’’ and Butts most 
likely would be considered a ‘‘public figure’’ required to meet the 
greater burden of change to ‘‘proving’’ malice (the judge’s comment 
that he had done so was actually dictum, rather than part of the 
holding); (2) the burden of proof is now on the pleintiff to prove actual 
falsity, rather than on the defendant to prove truth; (3) this proof now 
must be by clear and convincing evidence,”* a stricter standard than 





16. A remittitur is appropriate when the court deems a verdict to have been excessive. 
Thus, the defendant’s motion for new trial is denied, provided the plaintiff accepts a 
lower figure. 

17. 225 F. Supp. 916 (N.D. Ga. 1964). 

18. 242 F. Supp. 390 (N.D. Ga. 1964). 

19. 351 F.2d 702 (5th Cir. 1965). 
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the usual requirement of proof by a preponderance of the evidence; (4) 
to reflect these changes, the instructions to the jury would greatly 
differ, (e.g., in Ariel Sharon’s suit against Time, he was unsuccessful 
even though he proved falsity, because he was unable to prove malice 
on the part of the defendant); and (5) statistics show a high rate of 
success for libel defendants in- preventing juries’ verdicts from being 
the final decision in suits by public figures, defendants’ chances of 
reversing jury verdicts for a plaintiff having increased pursuant to 
Sullivan. The author doubts that a case such as Butts’ would even go 
to a jury today. 

Subsequent to the verdict, Bryant had settled rather than try his 
cases—the Bisher-Atlanta Journal suit for $25,000 in damages and 
$20,000 for expenses, and the Post suit for $275,000 in compensatory 
damages. Kirby ascribes this decision to later evidence that the ‘‘pro- 
set’’ formation used by Georgia, which at the Butts trial Bryant had 
called both surprising and successfully negotiated, had in fact been 
neither. 

Although Bryant mellowed in his treatment of players after the Post 
article and other well-publicized litigation, he remained a ‘‘role model 
for coaches ... unmatched in his ability to get the most out of 
athletes.’’** His football finale contradicts the prediction in the Post 
article that ‘‘Bear Bryant may well follow him [Butts] into oblivion—a 
special hell for that grim extrovert—for a very real sense he betrayed 
the boys he was pledged to lead.’’25 

Fumble provides a provocative picture of trial techniques at their 
shoddiest and of jaded college football, which, because of the relative 
numbers of games played, the author feels is more susceptible to 
gambling temptations than is professional football. In contemporary 
college football, winning remains the single most important element, 
despite the increasing imposition of disciplinary sanctions by the NCAA 
and other conferences,?° and Kirby has effectively communicated that 
fact. He concludes that the Bryant-Butts scandal ‘‘put three of America’s 
most revered institutions—big-time college football, the law, and the 
press—to the test. All three fumbled.’’2’ 





24. KirBy, supra note 1, at 214. Bryant retired at the end of the 1982 season with 
323 major college victories, then a record. He died only a few weeks after his retirement. 

25. Id. at 241. 

26. The NCAA, in June 1985, added harsher penalties, such as suspension of coaches, 


loss of players’ eligibility, suspension of programs for up to two years, and external 
financial audits. 
27. KirBy, at 229. 








Book REVIEWS 


Melissa L. Conboy* 


Law IN SPORT AND PuysicaL Activity, by Annie Clement, and Law IN 
Sport, by Bernard Patrick Maloy 


Law in Sport and Physical Activity, and Law in Sport are two texts 
which awaken fear and anticipation in every athletic administrator and 
facility manager. These texts introduce those involved in the business 
of athletics to every conceivable legal pitfall that might occur within 
the scope of their environment and instill the realization that the 
carefree world of sport is just as vulnerable to litigation as every other 
facet of society. 

The onset of the aerobics craze, the increased interest in women’s 
sports, and the continued interest in physical fitness have caused more 
people to spend more time involved in physical activity as participants, 
coaches, or administrators, than ever before. As a natural result, the 
possibility of injury to those so involved has increased exponentially. 
When injuries occur, those who suffer them have sought to hold 
someone else responsible. Lawsuits are not limited in scope to recov- 
ering for injuries due to negligence; administrators everywhere fear 
suits for injuries that arise in facilities they own or operate, or in which 
they are employed. These texts deal with topics ranging from intentional 
torts to constitutional claims. 

Law in Sport and Physical Activity, and Law in Sport effectively 
identify problem areas and can help professionals face the possibility 
of lawsuits. In anticipation of that risk, professionals must create a safe 
environment for physical activity, and, in the process, prepare an 
adequate defense for a legal threat. 

Clement’s book goes beyond the discussion of physical injury and 
the accompanying legal battles to address the wide range of claims that 
might be made against those involved, even in limited capacities, in 
the area of physical activity. Although her text does address the rami- 
fications of physical injuries in the sections examining negligence, 
intentional torts, and product liability, Clement also includes analyses 
of other legal claims that might directly or indirectly affect both the 
professional and the participant in the field. It doubles as a ‘‘how-to”’ 
manual, advising the professional of steps that might lower the risk of 
claims. The text targets individuals who only have limited knowledge 
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of the law and the judicial system. Clement first provides the reader 
with an overview of the American legal system.' She then briefly 
introduces the research skills needed in the study of law and encourages 
the student to use this book in conjunction with a law library.2 The 
text also includes a glossary of legal terms to assist those who are new 
to the study of law.’ 

Clement addresses on a chapter-by-chapter basis the various areas of 
legal liability. The elements of claims are specifically outlined for each 
area of the law. Clement examines negligence, intentional tort, products 
liability, strict liability, contracts, and the first, fourth, and fourteenth 
amendments to the Constitution. She also devotes an entire chapter to 
the growing body of legislation concerning the handicapped and its 
application to the area of physical activity.* Clement follows each 
introduction with a synopsis of important or landmark cases involving 
that topic. No attempt is made to give the most current case, or cases 
from every jurisdiction; instead, Clement concentrates on summarizing 
the current trends of the courts and how those trends have evolved in 
light of the increase in participation in athletics. 

Many professionals in sports and other physical activities fail to 
appreciate their vulnerabilities and, likewise, their liabilities. Those 
individuals should embrace this text as a handbook. The chapter on 
Risk Management thoroughly identifies problem areas that create risks 
for the administrator: facilities, equipment, assessment, content and 
progression of activity, officiating, supervision, waivers, emergency and 
accident procedures, securing rights of participants, and fiscal and 
contractual issues.5 

After identifying possible problem areas, Clement encourages profes- 
sionals first to audit their present system in order to evaluate and 
ascertain the amount of risk that may exist. They should then determine 
how liability can be controlled or reduced in each area and decide 
whether to accept the risk and assume responsibility, or eliminate the 
risk, or, finally, accept and transfer the risk through insurance or other 
contractual arrangements.® 

One positive area for professionals is that of instruction. The concept 
of educational malpractice, led by claims of faulty teaching and failure 
to supervise, is the negligence theory under which claimants currently 
seek to recover damages. Early cases indicated that teachers could face 
liability if injuries occurred in even the most innocuous and supervised 
settings.” However, recent cases support those teachers who are able to 
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show that they have developed and adhered to a well-planned physical 
education program.’ Many states require plaintiffs to prove willful and 
wanton negligence before they may recover against a teacher.® 

The trend is also positive for some participants who have suffered 
physical injuries. Injuries most often occur because of the inherent 
danger of an activity. For many years it was also believed that spectators 
and participants assumed the risk of injuries resulting from intentional 
or harmful contact within the course of the game. Courts have begun 
to distinguish between the danger a player assumes by choosing to 
participate and the injury that player sustains from an intentional tort.’ 
The principle of reckless misconduct has evolved to bridge the gap 
between outright intent and negligence," and protects both participants 
and spectators from implied consent to an intentional act which the 
perpetrator knew, or should have known, would result in harm.” 

The text also covers situations where the trends are not so clear, and 
Clement provides guidelines for the administrator in these areas. For 
example, recent workmen’s compensation cases indicate the courts’ 
reluctance to find an employment relationship between a university 
and a student-athlete on an athletic grant-in-aid. It is still unclear 
whether an official injured while working a college game may recover 
under workmen’s compensation. Recovery in many situations will de- 
pend on whether an employer/employee relationship or an ‘‘independ- 
ent contractor’ arrangement is found to exist.* Clement attacks this 
vagueness by providing the professional with a detailed analysis of the 
factors courts look to when determining whether an individual is an 
independent contractor. An employer who desires to exempt certain 
individuals from the workmen’s compensation statutes might follow 
these guidelines and create new relationships. 

Clement also explains how an employer might, without violating first 
amendment rights, restrict the way employees or students dress, wear 





(1983), the jury found that the teacher’s instructions were improper and that the student 
may not have been an appropriate candidate for instruction. 

8. Lueck v. City of Janesville, 57 Wis. 2d 254, 204 N.W.2d 6 (1973), employing the 
standard of the reasonable physical educator, found the instructor not negligent. Larson 
v. Independent School District No. 314, Braham, 289 N.W.2d 112 (Minn. 1979) rehearing 
denied, 289 N.W.2d 112, 125 (1980), established that when a well-planned physical 
education program can be documented, the courts are eager to support the teacher. 

9. In Kobylanski v. Chicago Board of Educ., 63 Ill. App.3d 78 (1978) students could 
not recover against a teacher because they were unable to prove willful and wanton 
neglect. 

10. In Bourvue v. Duplechin, 331 So.2d 40 (La. Ct. App. 1976), the court stated that 
the plaintiff did not assume the risk of an opponent acting in an unsportsmanlike fashion. 

11. In Nabozny v. Barnhill, 31 Ill. App. 3d 212, 215 (1975), the court stated that a 
player is liable for injury if the conduct is in tort deliberate or willful, or reflects a 
reckless disregard for the safety of the other player. 

12. See Coleman v. Western Mich. Univ., 125 Mich. App. 35, 336 N.W.2d 224 (1983). 
Rensing v. Indiana State Univ. Bd., 437 N.E.2d 78 (Ind. App. 4 Dist. 1982). 

13. Warthen v. Southeast Oklahoma State Univ., 641 P.2d 1125 (1982); Ehehalt v. 
Livingston Bd. of Educ., 147 N.J. Super. 511, 371 A.2d 752 (1977). 
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their hair,** or speak.1* Grooming regulations must have legitimate bases 
for their existence in order for the courts to determine that the regu- 
lations supersede the individual’s right to govern his or her own 
appearance. Restrictions on free speech are justifiable when the state 
has legitimate interests that outweigh the employee’s or student’s first 
amendment rights. Clement’s examples guide the administrator in set- 
ting acceptable parameters. 

Drug testing programs have met with considerable resistance and 
numerous legal challenges. Clement suggests how to implement 
procedures** for screening employees or athletes for drug use. Courts 
look to the state interest in conducting such screenings, as well as to 
the methods used to screen, to determine whether an individual should 
be required to give up privacy rights. This exemplifies Clement’s 
methodical approach: where precedent does not define a clear solution, 
she assists the administrator in establishing a policy capable of with- 
standing scrutiny. 

Perhaps a warning should go out to the reader: because Clement 
disclaims any attempt to present the most recent decisions, the reader 
should carefully ‘‘Shepardize’’ the cases. Similarily, Clement presents 
only a synopsis of the applicable case law, in abbreviated form and in 
narrative style. Before attempting to compare and contrast their own 
situation with a particular case, readers should review the case in its 
entirety to ensure that both the facts and the jurisdiction warrant using 
it as precedent. It is risky to rely on a synopsis as precedent since 
additional facts might distinguish the case. 

Clement has worked with teachers and principals in preparing various 
risk management programs and has used the last chapter of her book 
to turn the current trend of litigation, almost always perceived as a 
negative, into a greater good. An administrator who engages in a 
systematic review of his or her entire athletic enterprise and corrects 
any deficiencies will be better prepared in the event of a lawsuit. 

Maloy’s Law in Sport does not attempt to cover the range of topics 
addressed by Clement. Instead, Maloy focuses on the practical issues 
of management liability, and, specifically, the legal implications of 
Facility Management, Immunity Applications, Physical Education Is- 
sues, Athletic Associations, Athletic Issues, and Workmen’s Compen- 
sation. Maloy has grouped together cases in these categories in an effort 
to define the legal problems that might affect a particular individual, 
association, or discipline. For example, under physical education is- 
sues, the cases involve a variety of situations from intentional infliction 
of emotional distress when a student is required to perform disciplinary 
push-ups in the nude in the boys’ locker room,’” to whether state 





. Bishop v. Colaw, 450 F.2d 1069 (8th Cir. 1971). 

. Pickering v. Bd. of Educ., 391 U.S. 563, 88 S. Ct. 1731 (1968). 
. CLEMENT, supra note 1, at 126. 

. MALLoy, LAw IN Sport 87 (1988). 
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certification to teach physical education sufficiently qualifies one for a 
specific physical education program.’* Likewise, the chapter entitled 
‘Athletic Associations’ addresses topics ranging from whether the 
National Basketball Association’s rule governing franchise relocation is 
valid,’® to whether an athletic association’s age classification rule has 
a legitimate objective.?° 

Considering the bulk of recent case law dealing with sports, the 
reader appreciates the author’s difficulty in properly grouping the 
reported cases. Indeed, fewer cases and more chapters would likely 
prove less confusing. 

Each chapter contains a brief introduction to that chapter’s topic and 
to the related cases that follow. The general principle for which a case 
stands appears in bold print at the top of each case. No cases appear 
in their original form; all have been ‘‘briefed,’’ although in considerable 
detail. Accordingly, readers must again be warned to read the full text 
of a case before applying the general principle to their own situations. 

Maloy relies on the cases themselves to define the problem areas. 
While Clement uses case law, both old and new, to illustrate trends, 
Maloy examines current cases in order to show the state of the envi- 
ronment today. Only one case in his entire text pre-dates 1986. Al- 
though he includes many current cases, it might have been more helpful 
to the reader to understand how current decisions can be distinguished 
from previous cases. Maloy’s stated purpose is to teach sports manage- 
ment and aid the sports administrator. Although a collection of very 
recent cases helps the administrator to identify problem areas, prece- 
dential cases help the reader determine whether each case indicates a 
recent change or a long-standing precedent. 

Not specifically addressed in Clement’s text, but thoroughly covered 
by Maloy’s, is the subject of Immunity Applications, or freedom from 
liability. Administrators who oversee public facilities appreciate the 
value of such defenses, but must understand that they are not carte 
blanche protection from liability.?* 

Maloy also devotes a significant chapter to the topic of workmen’s 
compensation. Although Clement addresses this topic briefly with re- 
gard to whether student-athletes and officials are covered under the 
statutes, Maloy examines the area in far more detail. Maloy recognizes 
that many businesses feel that ‘‘healthy’’ employees are productive 
employees, and that employee fitness can significantly reduce an em- 
ployer’s cost for employee health care.?? Therefore, when someone is 
injured while taking part in physical activity encouraged and recom- 
mended by the employer, it can be argued that the injury arose out of, 








176 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 16, No. 1 


or in the course of, employment. Injuries stemming from a teacher’s 
voluntary, but recommended, attendance at a track meet,” a heart attack 
suffered during a business golf outing,* or a timed-mile run required 
for the purpose of job retention,?® all might receive coverage under 
workmen’s compensation. Maloy also cites several cases that deal with 
compensation for injuries resulting from stress on the job. Although 
the cases cited do not directly involve the sports industry, they can be 
analogized to the coaching profession, where stress stemming from 
pressure to win might result in injury or illness. The burden of proof 
rests with the employee to connect the illness or disease to a specific 
job-related accident or event.”¢ 

All administrators must seek to identify the risks that arise in their 
particular profession. Because of the nature of the sports industry, the 
types of activities involved, and the number of people participating, 
the potential for liability exceeds that of most other fields. Clement’s 
and Maloy’s texts will assist professionals and students of sports ad- 
ministration in identifying risks, and setting up safe play environments 
and fair work environments. Although each author uses a different 
approach—Clement tracks trends while Maloy employs current issues— 
both assist the reader in recognizing where his or her organization 
might be vulnerable. Practitioners might use the texts together for 
complete coverage. The old sports adage, ‘“The best offense is a good 
defense,’’ is particularly applicable to the game plan of the athletics 


administrator charged with setting up a strong risk-management program. 





. Dade County School Bd. v. Polite, 11 Fla. 2004, 495 So.2d 795 (1986). 
. Talley v. Enserch Corp., 508 So.2d 197 (La. App. 1987). 

. State Industrial Ins. System v. Weaver, 734 P.2d 740 (Nev. 1987). 

. MALOyY, supra note 17, at 159. 
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